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Preface

—
—

The courts’ impact on schools was the theme of a
conference held in Madison, Wisconsin, on April 26-27,
1979, cosponsored by the ERIC Clearinghouse on Educa-
tional Management at the University of Qregon and the
School of Education of the University of Wisconsin—
Madison.

The conterence was called to analyze the impact of
judges’ decisions on school policy, particularly in the areas of
desegregation, finance, and student rights and discipline.
Because of the breadth of that impact, analysis of which
requires the research skills and perspectives of several dis-
ciplines, the conterence was intentionally eclectic in both
subject matter and attendance. Eight papers examining dif-
ferent aspects of the effects of court decisions on education
were solicited from scholars from the fields of law, political
science, sociology, and education, as well as a school prac-
titioner and an attorney.

These papers, revised and edited since their pre-
sentation, are contained in this two-volume monograph,
ot which the ERIC Clearinghouse on Educational Manage-
ment is pleased to serve as publisher. Volume one combines
tour papers on desegregation: volume two includes two
papers on the methodology of assessing the impact of court
decisions, a third paper on the impact of student rights and
discipline cases, and a fourth on school finance decisions.

I wish to acknowledge the careful editing performed on
the manuscripts by two members of the Clearinghouse's staff
—Stuart Smith and Ellen Rice. Shonna Husbands deserves
credit tor the attractive design.

Philip K. Piele

Professor and Director

ERIC Clearinghouse on Educational
Management



Foreword

It is my pleasure to write this foreword inasmuch as I
chaired the Phi Delta Kappan Commission where the idea for
an impact symposium germinated and also participated as a
discussant at the symposium, where these papers were
presented.

The four papers that constitute the contents of this
second volume of Schools and the Courts appear. at first
blush to be separate, albeit significant, works. Writing a
foreword for them as a collection is much like the process
described in the Piele paper —moving from information in
isolation to the insight of interrelationships. '

As isolated works, each of the four papers has indisput-
able import. Clune’s paper presents a paradigm of implemen-
tation for educational reform litigation. He views the
implementation process as a series of dilemmas, or trade-
ofts, which cluster together across a matrix of continua. The
levels ot these continua concern the goal, standards, typical
majoritarian response, enforceability problem, and political
arena ot the implementation. Tracing the stories of the
school tinance cases in California and New Jersey —Serrano
and Robinson — Clune demonstrates his paradigm as a
predictive model for social change and a normative model
for judicial involvement.

Feeley uses other writers rather than case studies as his
source material. Starting with Shapiro, he classifies the
recent social science approach to impact research by means
ot a continuum and criticizes it as being too narrow and
trivial. Feeley then sketches the outlines of an emergent,
philosophical-historical approach to impact research, based
on Horowitz's and Scheingold's opposing views of the
capacity ot courts and Selznick’s and Fuller's counterposed
works concerning the nature and consequences of legality.

Hollingsworth's paper reviews Supreme Court and
related lower court decisions concerning student rights and
discipline. discusses the informational channels by which
teachers and administrators gain acquaintance with the issues
and rulings in such decisions, and report, the results of an
empirical survey ot teachers’ knowledge level regarding such
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decisions. She concludes that the Supreme Court’s impact,
the intormational channels’ effectiveness, and the teachers’
knowlédge level, in this area at least, are all at most modest.

Piele’s paper describes his personal process of arriving at
a cultyral jurisprudential analysis of the Ingraham v. Wright
decision. Using the opinions, briefs, and transcripts of the
case and the multiple sources of history books, anthropologi-
cal studies, popular periodicals and films, literary references,
and philosophical works, he moved from anxiety to synergy,
discovering interrelationships among pieces of material that
previously seemed to be in isolation from one another.

It is in this kind of synergic combination that these four
papers provide added energy and excitement. Upon closer
examination, interrelationships emerge among and between
the papers. One finds a common goal among the four papers,
to move beyond a narrow conception of impact to obtain a
broader and tresher perspective on the role of courts in
school atfairs. In Clune’s conception of “implementation,”
Feeley's call for a new research agenda, Hollingsworth’s
study of the discipline decisions, and Piele’s analysis of
Ingraham. there is a common conclusion that the impact of
court decisions on school operations is too complex and
contextual tor traditional theory and methodology. One
finds a search tor a solution in the multiple methods and
sources ot an eclectic, cross-disciplinary view.

Interrelationships also emerge between the papers. The
commonalities and corollary contrasts follow an orderly
pairing ot the papers. Clune and Feeley both use multi-
leveled continua as a framework for their analyses. They
similarly stand together in their criticism of Campbell and
Stanley’s empirical methodology for impact research and in
their reference to Horowitz’s one-sided view of judicial
activism. In the search for a broader view, Clune brings the
theoretical-empirical perspective of political science into the
law school, while conversely Feeley metamorphoses out of
the contines of the political scientist into the flowing robes of
the legal philosopher.

Feeley and Hollingsworth both point out that a single
Supreme Court decision’s importance may be more symbolic
than tormal, more reflective than directive. In Feeley’s
words. “even the most important Court decisions often

i



express or cap a policy or trend set in motion by other prior
events.” In Hollingsworth’s words, such ““decisions might be
more usefully seen as part of a stream of events, not the
source.” Feeley and Hollingsworth also agree that recent
Supreme Court decisions have had only modest impact on
school aftairs, given the big-bang effect of earlier Court
decisions in this area. Feeley, however, eschews empirical
inquiry, while Hollingsworth embraces it in her true-false
questionnaire survey of teachers.

Both Hollingsworth and Piele use as a focal point the
Ingrahar decision. They also concur that the perception of a
decision in broad brush strokes may be different from and
more important than the intention behind the decision in
terms of its detailed rulings. Hollingsworth found in her
survey “that teachers’ dominant reaction to decisions like
Ingraham was apprehension, quite unrelated to their
knowledge about the decision. Citing political cartoons in
newspapers reporting the decision, Piele similarly demon-
strated the discrepancy between what the Court pronounced
and the corsumers perceived. However, from a common
beginning in straightforward legal analysis, Hollingsworth'’s
paper ends in empirical pessimism, whereas Piele’s paper
culminates in cross-disciplinary delight.

Paraphiasing DPiele, within and among these four
papers, the reader comes to understand and appreciaie the
ditficulty ot achieving purely judicial solutions to educa-
tional problems. Through the empirical data of Clune and
Hollingswor-h and the philosophical ferays of Feeley and
Piele, one is lett with not unly a feeling for the problem, but
also a sense of progress toward its resolution.

Perry A. Zirkel
Dean and Professor
School of Education

Lehigh University
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Introduction

A decade ago at a conference whose topic was similar to
the one today, a political scientist —Martin Shapiro—intro-
duced the sessions with an assessment of the social science.
literature on the impact of courts, a task akin to mine. There
have been important changes in the intervening years, and I
must go beyond Shapiro’s analysis. Indeed, his criticism was
that the per¥pective of most impact studies is too narrow,
and today I must make the same criticism of his analysis.
Still a review of his discussion is worthwhile, for it laid out
many of the central problems in the literature on impact.

Let me summarize his simple but helpful classification.
He developed a continuum of generality and scope along
which he placed Unrited States Supreme Court impact
studies. At one end he placed the study of a particular
decision. Here the Supreme Court’s decision is viewed as a
clear command, and the task of impact analysis is to deter-
mine the extent to which this order is followed. Next is the
concern with a group of court decisions, an evolvinglegal or
constitutional doctrine. This concern is distinguisfed from
the single decision, either because there is no single “big”
decision or because the researcher’s concern covers several
distinct areas of the law (for-example, an interest in the
impact of cases ordering the integration of pubiic facilities).
Finally, he argued, there is the task of charting the impact of
the Supreme Court as an institution on the political culture
and history of this country.

Each of these foci of inquiry suggests a corresponding
set of effects. As the scope of the subject increases, so too do

1
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the possible effects. This dimension can also be broken down

into three distinct categories:

1. the specific responses of a targeted elite in the immediate
aftermath of a Supreme Court ruling '

2. structural changes in political and social institutions and
arrangements as a consequence of Court action

. 3. changes in attitudes and values of the mass population,
suggesting shifts in the national political culture

Although these two dimensions —scope and effects—are
independent of each other, they tend to go together. As one
moves away from a focus on specific court decisions, the
focus on consequences is likely to shift from the immediate
responses of the affected decision-makers to consider broader
institutional and cultural changes. '

Most impact research, Shapiro correctly observed,
focuses on the narrowest conception of task on both dimen-
sions, that is, the imrhediate response by a targeted decision
elite to a single major Court decision. For instance, after
Miranda.' a host of scholars began measuring the degree to
which police complied with the Court’s ruling requiring them
to warn suspects of their rights; after Schempp? and Engel v.
Vitale} impact scholars focused on the immediate responses
of school boards, superintendents, and teachers. As one
moves down the continua, the amount of empirical research
declines sharply. In short, as the significance of the issues
increases, their place on the research agenda of social
scientists tends to decrease. It is an instance of the classic
paradox of social science: scientific rigor is inversely related
to signiticance.

Implicit in this assertion is a belief that social science is
driven by a concern for technique and method and that this
concern inevitably leads to the trivialization. Although there
is much evidence supporting this proposition, I am not
- convinced that the argument is as general and inevitable as
Shapiro implies. Perhaps | am more sanguine about the
common sense of my colleagues than he is. Also there are
other factors he failed to take into account, factors that from
some hindsight can now be seen as important.

In the years since he offered his explanation, several
things have happened: the Supreme Court has largely aban-
doned its activist stance toward resolving social problems,
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Approaches to the Study Feeley
.-
the nature of what constitutes “good" social science has been
revised, and the meaning of legal impact has been broadened
in a way consistent with his arguments. Those of us who
retall with fondness the heydey of the Warren Court may

.take some consolation in the fact that its demise may have

-
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coritributed. to a more meaningful social science research on

-law. Indeed,.in retrospect, Shapiro’s cwn perspective—

arguing for more research gn the Supreme Court’s institu-
tional role in American political life—may now be criticized

.as overly narrow, a point to which I will return shortly.

Limitatibgs,e{*’l';ﬁifc;m{p@'&t Studies

Betore_going on to explore ‘recent developments in
impact reearch, [ wish to reflect at some length on the short-
comings of the typical type of impact studies—those on the
“narrow” end of both of Shapiro’s continua. Despite shifts,
these studies still-constitute the bulk of the litemature on court
impact and continue to serve as mode]s for research in the
area. This research | »\lll call decision-specific, for it attempts
to trace the immediate’ettects of a.single court decision on a

‘targeted  population identifiéd or implied in the court

decision, a4
Decision-specific research-can be understood as the
adaptationy of experimental research designs to the study of

the impact ot court decisions.” The command of the court is

seen as an experiment, an effort to induce change in -a
targeted population. By its very nature this approach seeks
to establish how much change was caused by the experi-
mental intervention: its ideal is to hold all other factors
copstant except the experimental stimulus, the court
decision. Since controlled experimentation is impossible,
standard second-best ;solutions must be relied upon. There
are two strategies. The most common is comparison of the
same jurisdiction betore and after the announced new law.
An alternative is to compare jurisdictions'icovered and
excluded by the new law.

Problems confront each strategy. The former approach

1s trustrated by the problem of intervening factors. and the
resulting possibility ot spurious causal inference. While a
tederal system tacilitates the latter type of comparison, the

)
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nationalization of so many legal issues reduces its applica-
bility, and the lack ot strict statistical comparability among
available experimental and “control” jurisdictions further
weakens this approach. Despite the cbvious problems (and
they are by no means unique to legal impact research), these
two approaches constitute the standard in research strategies
concerning impact.

There are, of course, variations; the two approaches
(comparison and multiple time-series analysis) can be
combined and refined. The number of possible research
designs is as large as the imagination of the reader of
Campbell and Stanley (1966) will permit. Indeed more than
one impact scholar has published articles parsing Stanley and
Campbell for legal impact researchers.*

It is this concern with scientific rigor—certainly a very
real concern—that has nevertheless contributed to the
limited value of impact studies and focused attention on
secondary issues at the expense of larger ones. Let me suggest
three interrelated reasons why the pursuit of rigor has had
this effect: narrowness of focus, lack of theoretical relevance,
and lack of practical significance.

Narrowness of Focus

To draw causal inferences, it is necessary to carefully
bound the scope of research in time and space in order to
reduce the likelihood that other unmeasured factors inter-
vene between the causal stimulus and effect. Court impact
researchers have tried to avoid this problem by focusing on
the immediate aftermath of court decisions. Indeed, several
of the more methodologically sophisticated impact studies
have had fortuitous origins, in that research already under-
way was immediately turned into an experimental design
atter an important court decision was handed down midway
through their field research. Such fortunate circumstances
allow a careful before and after study in a way that retro-
spective analysis cannot. The best example of this is the
study by Lefstein, Stapleton, and Teitelbaum on the effects
ot In re Gault.® Initially begun as a comparative analysis of
two juvenile courts, the research design and purpose became
1 before and after experimental study in light of the Gault
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decision, which was announced midway through their field
_ research.

By focusing on the immediate aftermath, other related
causal factors can more or less be held constant, and the
specific impact of the single court decision can more easily be
inferred with greater confidence. As the time frame expands
—both forward and backward in time—the likelihood of
other intervening and concurrent factors affecting the
behavior of the target population increases, and the more
difficult it is to identify the distinct importance of any single
decision. : .

Bounding the time frame this way is a sound strategy if
one wants to use sophisticated statistical techniques and is
content with an analysis of the immediate impact of a court
decision. But rarely is the immediate aftermath as important
as the longer-range impact. And rarely is a single court
decision likely to remain an isolated “cause” as one's
perspective is broadened. To the extent that Holmes is
correct—that the life of the law is not logic, but experience —
courts reflect concerns that swirl about them in other arenas
and respond to interests that make themselves felt in any
number of ways.

As the significance of court cases increases, this likeli-
hood of multiple sources of change also increases. Long
betore Engel v. Vitale. concerned parents in many school
districts—and particularly those with a religiously hetero-
geneous student population—had pressed school boards to
abandon religious observances in the classroom. Long before
Gideon® many states had already, provided free counsel to
indigents as a matter of right. Long before Brown.” black
activists had organized and pressed their cause. The civil
rights activism of the 1950s and 1960s may owe as much to
black experiences during World War 11 as it did to Brown. In
short, even the most important court decisions often express
or cap a policy or trend set in motion by other prior events,
and, as such, their real importance may be more symbolic
than real.

I do not mean to diminish the importance of the actions
ot the Supreme Court. but I do want to emphasize that the
methodological imperatives of “rigorous” impact studies
otten lead scholars to fail to appreciate a historical perspec-
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tive and to exaggerate either the successes or failures of
specific decisions. To the extent one is interested in all the
contributing factors in the evolution of social change —rather
than simply the specific effects of courts—it is imperative to
establish a broader context and perspective. But to do this is
to abandon an exclusive focus on the courts and to sacrifice
method and technique. It means that the rigor of social
“science” must ‘give way to the informed judgments of the
historian.

If one turns to the less dramatic but perhaps cumula-
tively more impor%nt policies handed down by the courts in
a series of “little” ‘decisions, the methodological problem of
court impact research becomes even more complicated.
There is not even likely to be any single decision on which to
tocus, and even if there is a distinctive decision, it is likely to
be an incremental advance in a long series of prior decisions.
To the extent this takes place—and this is the classic pattern
ot both the common law and constitutional law—the
rigorous methodology of experimental research will be
wholly inapplicable. No single and decisive “experimental
intervention” can even be identified; rather there is a long
series of decisions that, taken together, may spell out a
change in policy. This process of change is further compli-
cated —from an impact research perspective—by the possi-
bility that other governmental bodies (legislature, adminis-
trative agencies, and so forth) may also have made an effort
to shape the emerging new policy. If I am correct, then the
methodological idea of impact research is altogether ill-suited
tor all but the most atypical of court-generated policies.

Having criticized these decision-specific impact studies
because they tocus on the atypical, let me immediately turn
around and defend them for precisely this reason. It is
perfectly reasonable, it seems to me, to want to focus on the
especially important decisions, and by and large this is what
impact researchers have done. That the emergence and
demise of “court impact analysis” within political science
roughly parallels the era of the Warren Court (with some
slight lag) is not surprising. Under Chief Justice Earl Warren,
the Supreme Court became accustomed to handing down
“big" decisions on a regular basis, and public law scholars
adapted to this by developing a new subfield, impact
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research.. The results-oriented jurisprudence of the Warren
Court invited this type of empirical research. Ironically, the
findings tended to point to a less efficacious Court than the
chief justice and his supporters would like to have imagined.
The decline of impact analysis—at least in political science
—in recent years is also not surprising, given the directions
of the “new” Court. Despite occasional outbursts in the
“grand style,” the Court in recent years has tended to avoid
big decisions opening up new areas of constitutional law.

Lack of Theoretical Relevance

It statistical technique is king of the social sciences,
theory is its queen, and for this reason many impact studies
have attempted theoretical relevance. Despite this, efforts at
theory-building in impact research have failed. Some have
failed because they adopted an inductive approach to theory-
building that ultimately complicates and weakens rather than
simplifies and strengthens theory construction. Others-have
failed because they have attempted to adopt and apply
theory from other disciplines and in so doing have weakened
both their examination of the impact of court decisions and
their contribution to theory construction and testing. Let us
examine each of these problems.

One theoretical tradition in social science is inductive;
its aim is to generate a theory from the accumulation of
veritied propositions. It often proceeds through the genera-
tion of propositional inventories, which ideally can be
arranged in some sort of hierarchical and structured way so
as to build toward a theory. [ may reveal my bias against this
approach in general when I say that this effort has not
yielded any meaningful theory of legal impact. Indeed, |
think that those studies most explicitly hoping to contribute
to the “building of a theory of court impact” through the
accumulation of verified propositions about the conse-
quences of court decisions are, in retrospect, caricatures of
social sciences. As an example, one painstaking review of the
available literature on court impact resulted in the accumula-
tion of 245 supported propositions about the Supreme
Court, most of them of such a low level of generalization
that the label theoretical must be stretched beyond recogni-
tion to accommodate them? Another more typical such study
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focused on school integration in a southern state’ Here the
authors proceeded to announce and test a variety of
hypotheses that at best were only loosely tied together, and
again at an extremely low level of generalization (for
example, integration is indirectly related to the percerttage of
blacks in the school district).

Both of these studies proceeded on an ad hoc basis, and
even the most casual reader could quickly discover that the
number of possible hypotheses—ta be turned into proposi-
tions if they are verified —are limited only by the number of
variables one could imagine. In short, with such raw empiri-
cism there is no closure, and, above all, theory demands
simplification and closure. Not being informed at the outset
by any theory, the "hypotheses” that were tested reflect as
much on what data were readily collectable, measurable, and
quantifiable as on any coherent theoretical concern. In both
cases, the final result was a long catalogue of “supported
hypotheses,” proffered in an ad hoc way, and not related to
each other in any systematic fashion.

Another theoretical tradition—this one a deductive
approach —is followed by other impact scholars. Rather than
trying to develop a distinct theory of impact through the
inductive process of accumulating propositions, these
scholars have sought to test existing social science theory on
their impact data. This approach is much more compatible
with standard pursuits of social science, though it, too, has
its limits. How fruitful have these efforts been? And, in
retrospect. has the effort been worth it? Here, too, | am
skeptical.

The problem arises because courts are not in the
F usiness ot accommodating themselves to the theoretical
concerns of social scientists. As a result, the effort to
translate a theory derived from social psychology, large-scale
organizations, or communications to the immediate circum-
stances ot a court impact analysis often can be accomplished
only at the expense of drastic oversimplification of the
theory. Often a complex theory must be reduced to a single
testable “hypothesis,” which in turn must be tested using
data that only indirectly speak to the concerns of the theory.
Thus. there are the twin problems of the need to simplify the
theory to the data at hand, and the need to squeeze the

8
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available data to fit into the mold of the theory. The result is

that both the empirical and theoretical analyses suffer.
This is not to say that social theory cannot and should

not inform impact studies. Clearly it should. My point here

is that legal impact analysis itself is not likely to make any °

significant contribution to the development or testing of
social theory, and the efforts to make a study more “classy”
by imbuing it with theoretical significance have usually
tailed. The concern for “theory” has often been pursued at
the expense of an expanded and more interesting descriptive
analysis,

Whether a theoretical approach is inductive or deduc-
tive, impact analysis is not likely to make a significant
contribution to social theory. To proceed as if it will only
serves to undercut other valid and useful benefits impact
“studies have to otfer.

Lack of Practical Significance

Political scientists often make a distinction between
process analysis and policy analysis. The former focuses on a
single institution—for example, the legislative process or the
executive process—whereas the latter focuses on issues.
Process analysis is in a manner of speaking vertical. It
examines how an organization functions, its formal and
informal norms, its derivation from announced goals, its
need to sacritice them to pursue organizational maintenance.
Ultimately, | suppose, the purpose of such a focus is to
understand how and why an institution survives. On the
other hand, policy analysis is horizontal. It focuses on the
lite histories ot issues, how they are generated, publicized,
wend their way through any of several political processes
toward adoption or rejection, how they are implemented,
and what their impact is.

Legal impact studies tend to fall between these two foci,
and as a result they may fulfill the needs of neither. They
tocus on process in that they examine the actions of a single
institution —a specitic court or set of courts. Yet because they
tocus on only one or a handful of decisions—and usually
highly atypical ones —these studies are likely to yield an
incomplete and skewed portrait of the judicial process. On

9




the other hand, impact studies also focus on policy in that
they go beyond the examination of policy-making to explore
policy implementation and impact. But here, too, they are
limited in that they tend to focus exclusively or dispropor-
tionately on only one source of policy, the court decision.
Yet in any complex set of issues policy is likely to be formu-
lated and shaped by several different institutions. For
example, school integration policies are shaped not only by
court decisions, but also by local school board initiatives,
HEW (and carrots and sticks), Department of Justice negotia-
tors, state legislative mandates, and local public interest
groups, as well as federal judges. Such policies are tossed
back and torth between the courts, Washington, the state,
and local school boards. While law, litigation, and the threat
of litigation are never far away. and certainly play a major
part in the process, research that focuses only on the impact
of court decisions yields an incomplete and artificially frag-
mented picture. :

Policy analysis would see the courts as but one of
several policy initiators and policy-makers. The more
practical and relevant research in this area is, the less likely it
is to limit its focus to the impact of court decisions.

As a political scientist 1 am embarrassed that my disci-
pline has not played a major role in research on the effects of
atfirmative (court or otherwise) racial integration. It seems
that the traditional preoccupation with the U.S. Supreme
Court and the methodological imperatives of impact research
[ have just discussed have contributed to the lack of research
ot practical use to politicians, school boards, educators, and
courts. With but few exceptions, political scientists have
ceded this important research area to sociologists, educators,
and lawyers.

This same narrowness of focus is found in many of the
studies of the impact of Miranda. the Supreme Court ruling
requiring that police officers warn suspects of their right to
counsel and to remain silent. Although a number of excellent
studies have measured the immediate impact of this decision,
these have not been followed by many others that have tried
to place Miranda and other related decisions in a broader
context. as part of a widespread trend toward increased
police professionalism generally. This broader policy focus
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would down play (but by no means ignore) the importance
of specific court decisions.

Alternative Approaches

So far | have spoken about only one type of impact
study, the immediate impact of a specific court decision. If I
am correct in my belief that this type of research was a
consequence of the activism of the Warren Court, then my
remarks may be of limited value for the present, because the

" subfield of impact studies—at least within political
science —seems to have disappeared with the Warren Court.
Dimming of the spotlight on the United States Supreme
Court has not, however, meant an end to all research and
scholarly interest in the impact of law on society. Indeed the
demise of the activist court may even have fostered attention
cn impact problems of greater social significance. For what-
ever reason, there are encouraging signs that a lively and
intellectually invigorating and socially significant agenda for
impact research has been set, and it is to this work I now
want to turn.

Until now my remarks have focused on the dangers and
limits of narrowly conceived legal impact research. No doubt
I can now be criticized for overenthusiasm about research of
the opposite sort, the pursuit of ambiguous and global ques-
tions, questions that some of my colleagues insist are more
appropriately addressed by political and legal philosophers
than social scientists. Still, let me pursue my point and
suggest that these questions could quite profitably set the
scholarly agenda for future legal impact research. :

There are two distinct sets of questions here. At root,
both of them are concerned with what constitutes the good
society and the proper means for pursuing this goal. More
specifically, one question deals with the capacity of courts to
solve social problems, and the other deals with the nature
and consequences of legality, the costs and benefits of relying
on law to structure human relationships. Both of these
concerns have been addressed recently in stimulating works
by thoughtful scholars, and if these works have not provided
definitive answers, they have identified the issues and
focused debate.

11
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The Capacity of Courts

To facilitate my discussion here it is useful to discuss
two recent books, which, while in agreement in many points,
nevertheless argue quite difterent theses and come to dia-
metrically opposite conclusions. One, by Donald Horowitz
(1977), is The Courts and Social Policy; the other, The
Politics of Rights. is by Stuart Scheingold (1974). Both books
are important studies of the ability of courts to affect social
change, but both deal with the topic on a level quite different
trom the decision-specific impact studies discussed above.

In The Courts and Social Policy, Horowitz argues that
the courts have overextended themselves. His book consti-
tutes an indictment against judicial activism, an argument
heard frequently within recent years. What is distinctive
about his argument is that his case is built on grounds quite
ditferent from most other critics of judicial activism. Rather
than challenging the legitimacy of the political activism of an
appointed judiciary, he challenges the capacity of courts to
successfully make and implement policies. His thesis is that
the courts are not only inappropriate but also ineffectual
policy-makers. and that by trying to make socigl policy, they
have created more problems than they have solved. The
school desegregation cases, he argues, set in motion a revolu-
tion that has had lasting reverberations in all areas of the
law. He argues that in a great many areas the courts have
expanded doctrine beyond recognition, a process that has
been facilitated by the abandonment of several time-honored
restraints imposed by strict requirements of jurisdiction,
ripeness. and standing. The net result, Horowitz continues, is
that courts are now almost interchangeable with legislatures
or other admittedly policy-making institutions.

This expansion, he argues, constitutes a major trans-
tormation of the judicial role, away from judges-as-adjudica-
tors to judges-as-“problem-solvers.” The recent trend, as he
sees it. violates several traditional and distinctive features of
adjudication, features that limit judges’ abilities to solve
complex social contlicts, They are:

I. Litigation (and particularly appellate litigation) focuses on
the atvpical and distinctive and, as such, does not provide
a good basis tor making judgments about the typical and

routine.
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2. Legal argument is focused and narrow; courts consider
issues in terms of preexisting rights and duties, and their
power lies in the authority of their reasoning. As such,
they are not equipped, as are legislatures, to consider a
broad array of options, assess trade-offs, weigh the costs
and benefits of each, and have the ability to use any of
several types of incentives. In short, the courts possess
neither purse nor sword.

3. Adjudication is piecemeal; lawsuits between two parties
yield a limited perspective and information on a problem,
and in coming to a decision a court acts on partial and
imperfect information. The limited impact of individual
decisions means that even if the court makes a mistake, it
will only atfect a limited number of people and can be
easily moditied and corrected in future decisions. In
contrast, social policy calls for grand plans that affect
large populations.

4. Courts are reactive; they must wait for issues to be
brought to them. As a result, they cannot effectively
anticipate and plan for social change.

5. Fact-finding in adjudication focuses on specitic historical
and “legal” tacts and is ill-adapted a: finding “social”’ facts
(recurrent patterns of behavior), a necessary precondition
tor tormulating policies effecting social as opposed to
individual change.

6. Adjudication makes no provision for sustematic -review
and is best equipped to remedy specific injustices upon a
preexisting set ot rights and duties.

These traditional limits on the ways courts receive and
consider issues, Horowitz argues, necessarily impose limits
on the capacities ot the courts. Despite this, contemporary
events have caused the courts to ignore these built-in limits
and to dive headlong into policy-making. The results, he
argues, are predictably unsuccessful. The bulk of his book
consists of case studies that he asserts demonstrate the
unsuccesstul results of judicial overreaching. These stories,
he seems to be saying, lead to a self-evident conclusion, that
the solutions sought by the courts exacerbate rather than
ameliorate problems.

His book presents and forcefully develops this impor-
tant thesis; nevertheless, his book does not lead inexorably

13 2 -
~




to the conclusions he thinks it does. One shortcoming of the
case studies is that they are written as advocates briefs, not
social science, People familiar with events in the several case
studies he develops will find that the events are described in
less than an evenhanded mannet, and even those who are
not familiar with them can find evidence of this in the use of
his language.

This criticism aside, the more fundamental problem is
that Horowitz makes a comparative assessment without
otfering comparative data. Although he convinces the reader
that the problems the courts have tackled are immense and
complicated and that the courts have not found neat
remedies, he does not show that the problems are better
handled by other agencies of government, a claim central to
his thesis. There is nothing in his study to suggest that the
difficult and painful problems he examines could have been
better handled elsewhere. Indeed, other sources reveal con-
siderable evidence to suggest that one of the reasons these
issues reached the courts was that other agencies were either

unwilling or unable to tackle them. Unless he prefers that the.

problems covered in his case studies not be tackled at all (and
1 suspect that this is not far from the mark in several of
them). his evidence fails to support the conclusion that the
courts are inetfectual problem-solvers.

To show that court intervention has failed to resolve the
problems, and in fact created still others, is not adequate to
convince the reader that the courts do not have the capacity
to deal with the problems he describes. Complicated, intract-
able problems do not lend themselves to neat and simple
solutions, whether by courts or legislatures. To be
convincing, the capacity argument must be pursued on a
comparative basis, and it should also be placed in historical
perspective. While Horowitz has shown that the courts have
not achieved immediate successes, given the enormity of the
problems. this is hardly surprising. No institution could. He
otters no evidence that courts are any less capable of resolv-
ing these issues than are other institutions.

Furthermore, the view commensurate with his concern
requires broader historical perspective. How would he assess
the capacities ot the courts in these areas twenty-five or fifty
years trom now?l Definitive assessment in the midst of

9 14
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turmoil is not likely to .lead to balanced assessment. For
instance, the courts may serve an important catalytic role in
effecting social change, even thoughahey themselves may
not bring it about directly. :

This last point is developed at some length by Stuart
Scheingold in The Politics of Rights. Scheingold tends to
agree with Horowitz that courts by themselves are ineffectual
in bringing about solutions to complex social problems. He,
too, shows that courts possess few resources to effectively
implement their decisions. Nevertheless, he does not
conclude tigg the courts should refrain from making rules in
complex areas, even where the newly announced rights are
not likely to be effectively provided.

The law, Scheingold argues, is a powerful and effica-
cious'symbol, and as such, it can and does serve as a power-
ful institution around which to mobilize political activity. By
themselves, litigation and court rulings are likely to be
inefficacious, he admits. But as catalysts of mass arousal and
political action—whether in the streets or at the polls—they
can serve an important strategic function. To demonstrate
this thesis, Scheingold cites numerous instances where court
victories—hollow in themselves—have been used as the
impetus for overt political activity that did lead to substan-
tial changes in policies and practices.

The differences between Horowitz's and Scheingold's
conclusions derive largely from their divergert political
values, as well as from how broadly each has cast his
intellectual net. Horowitz sees law and litigation and court
decisions as alternatives to and different from politics, and he
concludes that courts are not effective in achieving essen-
tially political purposes. On the other hand, Scheingold sees
litigation and court decisions as political tools, instruments
that. if used properly, can play important roles in achieving
political purposes. (Of course, Scheingold identifies a
problem with this court role in that lawyers rarely share this
vision and are reluctant to be used as "tools” or instruments
of political strategists. Instead they tend to see litigation as a
principled alternative to the vulgarity of rough and tumble
politics.)

Neither Horowitz nor Scheingold provide definitive
answers to the problems they raise (both studies aresparely
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veiled polemics), but the problems they address are
important. Each raises a different argument about the impact
of the courts on social policy and, in the process of doing so,
shows how important it is to move beyond particular court
decisions and place one’s research in a broader, political
context.

Emergent Legality

The second component to what I see as the new research
agenda has to do with what I call the issue of emergent
legality, the process ot expanding legal relationships. Again
it is useful to examine the issues by reference to concrete
works. Here my protagonists are sociologist Philip Selznick
on one hand, and the late Lon Fuller, a legal philosopher, on
the other. The debate is more an artifact of my imagination,
in that nowhere in the writings of these two scholars have
they addressed each other, as I have them doing here. Still,
they do deal with similar issues and, in doing so, come to
quite ditterent conclusions.

A recurrent theme in Selznick’s writings (1961, 1969) is a
concern with human dignity. Law, according to Selznick,
captures the highest human aspirations and impulses, and, as
such. the expansion of law represents an increase in human
dignitv. Law. Selznick argues, represents the taming of raw
torce - the substitution ot confrontation with reason, and
dependence with autonomy. If this sounds normative and
vaguely like a natural law argument, it should. Selznick's
ideas are related to modern psychological natural law
theorists hke Erich Fromm: Selznick sees social life as a
striving toward the tultillment of universal human ends,
needs that man implicitly seems to recognize and seek.
Through the expansion ot law, he argues, these human ends
are met. social institutions mature, and society becomes
more responsible and responsive. It is through law, he
argues  that human beings can fultill their potential and
obtain a tull measure ot dignity. To him, the task of the
soctal scientist is to trace the untolding ot this evolutionary
scheme and relate it to social conditions.

In contrast is the position of Lon Fuller (1969), who is
skeptical of the capacity of law to effect enduring and mean-
ingtul social relationships. Fuller posits two different
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" principles of association, two types of forces that bind
relationships together. One he labels the principle.of shared
aspirations or commitments, the other the legal principle.
Most organizations, he asserts, possess elements of both, but
by isolating them and treating them as polar opposites he is
.able to examingythe essential features of each, elucidate the
tensions inherent in them, and in the process provide insight
on the meaning and value of human relationships.

Shared commitments are, Fuller asserts, the principles
that bind a great. many private and voluntary organizations
together. Often such relationships . exist as eads in them-
selves, rather than as joint means tg/ecure an” individual
end. That is, much group behavior is\xpressive action in its
own righi, not simply a means to an end. Examples of
organizations held together by shared commitments or
aspirations include the family, the church, the school, and
perhaps many business relationships. - . .

In contrast is the organization based on legal principles.
Here organized activity proceeds by reference to rules, and
relationships are designated by formal rules of duty and
entitlement. This form of association offers predictability
and supplies stability through the elaboration of rights and
duties. .~ " '

Of the two types of relationships, Fuller clearly prefers
that which is based on shared commitments or aspirations; it
is more intense:and more meaningful in the fullest sense of
the term. In contrast, he seems ta be arguing, association
based on legal principles involves a “minimalist” view of
reldtionships. The web of legality draws an invisible and
alienating ‘il between people; the relationship is filtered
through and, ac a result, . shapeds by the law. Stewart
Macaulay (1963) has found that businessmen ‘zarely write
good contracts, and when contractual disagreements arise,
they do not bother to insist on their “legal rights.” It is not
carelessness that leads to this, he discovered. Rather, it is the
desire not to let “legality” get in the way of friendships and
the desire to maintain future friendly relationships.

Both Fuller and Macaulay seem to be suggesting that at
its root law necessarily breeds a distrust among people. Both
seem to be saying that laws exist because we do not trust our
tellows. It is tor this reason, Fuller is suggesting, that “the
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frigid legal atmosphere” can and does impoverish relation-
ships, for intense and valuable associations must be based on
trust. Fuller asks, “May there not be in human nature a deep
hunger to form a bond of union with one’s fellows which
runs deeper than that of legally defined duty and counter-
duty?” (p. 21). .

This is an especially compelling question to Fuller
because he sees modern societies set on a course of galloping
legalism, a trend that he asserts “feeds on itself.” No doubt
this course is usually correct, he continues, but mevertheless
its cumulative effect may be to “push us along a path we do
not like and would not have entered so blithely had we-
known where it was taking us.”

[ trust that by now my intent is clear: there exists an
important debate between Selznick and Fuller, between the
celebrant of the expansion of law and the more cautious and
dubious observer.

This debate, I submit, is ultimately the central issue to

be taced when considering the impact of law. It invites us to
ask how the law affects the quality of human relationships as
it expands into new realms. Fuller in particular asks us to
c nsider the costs as well as the benefits of expanding
legality. This concern not only draws attention to the impact
of the courts’ decisions, but perhaps more importantly to the
many other ways law affects our lives, through reliance on
contracts, definitions of jobs, unionization, grievance
sroceedings, and so forth. At a minimum, Fuller suggests
that we should make problematic and hence the subject of
empirical investigation what Selznick takes for granted, that
expanding legality enhances human dignity.

Summary and Conclusions

In this briet paper 1 have examined three ways in which
sociological scholars have conceived of legal impact. The
tirst - decision-specitic research—1 have rejected largely
because of its narrow focus and its lack of theoretical and
practical significance. | have suggested, however, that to the
extent that court impact studies do offer practical and useful
results, they are likely to become policy studies and move
beyond the exclusive tocus on the courts to consider judicial
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policy-making in the light of other policy-making institutions
as well. :

I then suggested two additional approaches that raise
what [ take to be more fundamental questions. The first issue
has to do with the capacities of courts. Answers to the
questions raised here, however, appear to be determined by

how narrowly or broadly the researcher casts his or her intel-

lectual net, and this in turn may be determined in part by the -
researcher’s political values.

The second set of issues has to do with the consequences
of expanding legality —whether through court order or
otherwise. Here I follow Lon Fuller and suggest that we
- should consider as problematic the consequences of expand-
ing legality. Typically, discussions of law and social change
assume that expanding legality yields an obvious ‘good;
Fuller suggests that a more balanced view might lead to a
more mixed assessment, particularly as we consider the areas
where the law increasingly enters the realm of what tradi-
tionally has been regarded as “private.”

What | have not done here is suggest a methodology and
set of techniques for pursuing these questions, or summarize
what we know and do not know about these questions. In
reference to the former, it appears that there is some chance
that the greater the concern with methodology and tech-
nique, the greater the likelihood that these concerns will
drive our investigations and squeeze out the concern for
theory and substance. Hence, I have remained silent and
now will only urge that a multiplicity of methods and tech-
niques be used. In reference to the latter, I will be contented
if I have succeeded in asking some of the right questions.
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On Doing a Values Study of a

High Court Decision

. Philip K. Piele
~ University of Oregon
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.So much depends
upon
a red wheel
barrow
glazed with rain
water
beside the white
chickens.
William Carlos Williams

Introduction

My major purpose in preparing this paper is to discuss
in some detail the processes involved in doing a values study
of a high court decision. I will focus on a paper | wrote on
the cultural values and beliefs behind the United States
Supreme Court’s 1977 decision in Ingraham v. Wright,! in
which the Court held that the use of corporal punishment in
the public schools did not violate the Eighth and Fourteenth
. Amendments of the United States Constitution.?

Were it not for the fact that several of the participants at

the international seminar in Honolulu, Hawaii, where I pre- -

sented my values study of the Ingraham case nearly two
years ago, urged me to describe the process I followed in pre-
paring the paper, | probably would not have considered the
manner in which I prepared the paper particularly notable.
But several participants, particularly those from Australia
and the United States, appeared to feel that my paper repre-
sented an outstanding example of a values study; they
suggested that a description of the steps I took would be
valuable so that others interested in the application of cul-
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tural jurisprudence as a mode of inquiry into high court
decisions might be able to learn something from the pro-
cedure [ used. It is therefore my hope that social scientists,
school practitioners, and legal scholars may find something
of value here that they could use either in whole or in part to
enrich their understanding and to provide a fresh perspective
on the extraordinarily complex and often hidden. meaning
behind a high court's decision. I would also hope that the
study and application of jurisprudential analysis will further
our knowledge of the intended.(and unintended) impact of
court decisions on education in this country.*

In the following discussion of how to do a values study,
I intend to describe both the general principles of what is
known as cultural jurisprudential inquiry and analysis as
well as some of the techniques I used in researching and

*The way in which certain segments of our society viewed the
Ingraham decision is a good example of the discrepancy that can
oceur between what the Court intends to say and what some obser-
vers perceive it as saying. It is clear that the Supreme Court was
cognizant ot the seriousness of the disciplinary problems in our
public schools and intended the decision in Ingraham to be a
reattirmation ot the traditional authority of school administrators
and teachers in controlling the behavior of students. Most school
otticials applauded the Court’s decision, viewing it. as the Court
had intended. as reattirming their authority to prescribe and
control conduct in the schools. But some people strongly disagreed
with the decision. choosing to interpret it to mean that teachers
were tree to use physical torce to discipline misbehaving children
under their control.

Most political cartoons that appeared in newspapers after the
decision was announced depicted gorilla-like teachers bashing or
threatening to bash small children at the slightest provocation. For
example. an Oliphant cartoon shows, in the first frame. a little boy
looking up a temale teacher and saying. “Teacher is a dummy!
Teacher is a dummy! " In the second frame the teacher looks down
at the bov. In the third trame. the teacher yells. “Heeeaahh!"” and
2ives the boy a karate Kick to the head. tollowed in the fourth
trame by a harate chop to the top of the head. followed in the fifth
trame with the teacher administering the coup de grace with her
purse. In the last trame. the teacher stands over the pulverized
higure ot the boy at her teet, and with eyes cast upward. exclaims,

Gaod bless the Supreme Court!”
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writing the paper. I also intend to make a few substantive
comments and observations about cultural values and beliefs
reflected in the Ingraham decision that I derived in part from
a discussion of my paper at the Honolulu seminar as well as
some ideas that have occurred to me in reading and thinking
about the case off and on over the last two years.

Values Inherent in Laws

My introduction to the study of values and beliefs
inherent in and reflected by the laws and legal systems of the
country occurred nearly two years ago when [ was invited to
present a paper at an international seminar held at the East-
West Center in Honolulu, Hawaii. * The seminar was entitled
“Problems of Law and Society: Asia, the Pacific, and the
United States,” and was jointly funded by the National
Endowment for the Humanities and the Culture Learning
Institute of the East-West Center. The thirty or so people
who presented papers at the conference represented the fields
of law, sociology, political science, anthropology, and
‘education. (I was the only person from education.) Nearly
halt the social scientists and legal scholars attending the
seminar were from the United States; the others were from
several Asian and Pacific countries including Australia, the
Philippines, Malaysia, Nepal, india, Pakistan, Japan, Singa-
pore, and South Korea. ' '

The major purpose of the seminar was to bring together
legal scholars and social scientists in a cross-cultural setting
to discuss the cultural learning implications of landmark
judicial decisions or major legislative enactments to “discover
how the laws and legal systems of particular cultures illumine

*The East-West Center - otticially known as The Center for
Cultural Technical Exchange between East and West —is a national
educational institution established in Hawaii in 1960 by the U.S.
Congress to promote better relations and understanding between
the United States and the nations ot Asia and the Pacific through
cooperative study. training. and research. Center programs are
conducted by institutes addressing problems of communication,
culture learning. environmental policy. population, and resource
systems The center s located on land adjacent to and provided by
the University ot Hawaii.
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deeper cultural thought and value patterns of those
cyltures.”? Each paiticipant was instructed to select® a case
study and write a thirty-page manyscript “giving the essen-
tial facts of the case, but going on frdm there to show the cul-
tural assumptions, concepts, values, outlooks, and feelings
that constitute the background and real meaning behind the
individual decision.”

If one is going to engage in efforts to show how certain
significant laws of a country express or reflect its basic values
or beliefs, one must accept certain assumptions about the
nature of law itself, assumptions that form the conceptual
and theoretical framework of cultural jurisprudential
research and writing. These assumptions about the nature of

‘law (from a jurisprudential perspective) were well expressed,

I believe, by John Walsh, coordinator of the seminar and a
research associate with the Culture Learning Institute at the
East-West Center:

Laws do not ordinarily come into force of

effect in the first instance in ways that are

completely random and arbitrary. That

laws do sometimes come into force in this

way, as for example in the edicts of a

tyrannical despot or in the decisions

handed down by a demented judge, only

highlights the general expectation that the

laws will be reasonable, that is, that they

will be based on common sense,

experience, and good judgment. This is

only another way of saying that the laws

will follow some pattern of logic, that

they will be consistent with one another,

and that they will be validated or legi-

timated by reference to prevailing beliefs

and values.

Neither do laws already in existence
change in purely chance or quixotic
ways. Put differently, the laws, either as
they are or as they will become, do not

‘Cases were to be selected “because of their importance,
impact. and signiticance in reattirming established ideas and values
or in breaking with established ways ot seeing and doing things.”
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explain themselves. The laws are a sur-

tace expression, reflection, or manifesta-

tion of that deeper and broader thinking

and valuing in which they are rooted and

out of which they take form and develop.

A major law that contradicted or violated

one of the country’s more basic percep-

tions or tenets would either be quickly

changed, .or it would be disregarded, or it

would lead to a kind of cultural $chizo-

phrenia.¢ '

While it is virtually impossible to conduct empirical

studies proving that the Supreme Court based a particular
decision on certain historic and/or contemporary values and
beliefs in our society, the “truth” of these relationships will
depend upon the .

power of the observers to penetrate

below the surface phenomena and on the

quality of the evidence they are able to

advance in support of their insights. The

fact that different observers might well

arrive at different conclusions, does not

diminish the importance of this mode of

analysis . . .; it only emphasizes the fact

that in this area the complete truth—if

indeed there is any such thing—lies in

putting together a partial truth or the best

approximation.®

The Method of Inquiry

Unlike most of the other participants at the seminar, I
was being exposed for the first time to what I came to know
later as the substance and methodology of cultural jurispru-
dence. And so, unlike many of the legal scholars and social
scientists at the conference, | was not constrained in my
efforts to do a values study by the specialized methodologies
and substantive orientation of their particular disciplines.
My unfamiliarity with this method of inquiry actually be-
came an advantage. I took the assignment as it was presented
to me—at face value—and attempted to meet what [ con-
sidered to be the intent of the assignment as best I could. The
instructions provided the participants, though brief, were
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quite specific in defining the kind ot case that was to be
selected for a values study: a landmark judicial decision or
major legislative enactment.

As luck would have it, the Supreme Court handed down
its decision in the {ngraham case just six weeks before I was
invited to present the paper. I had no knowledge of the case
prior to reading about the Supreme Court’s decision in the

newspaper. Nevertheless, 1 chose the case evén before

reading the Court’s decision, because | felt that it might lend
itselt (though I knew not how at the time) to analysis from a
cultural values and beliets perspective. | selected the case for
another reason as well: it seemed .particularly suitable for
dramatization and videotaping for use in educational
television and public broadcasting, one of the uses the
Culture Learning Institute intended to make of some of the
papers presented at the seminar. (My paper was not selected
tor this purpose.} It also seemed to me that the Ingraham
decision retlected a changing mood in this country, a desire,
it you will, to return to the relative tranquillity of the fifties.*

I obtained the slip opinion on the Ingraham case from
the University of Oregon Law ® ‘brary and read the case two
or three times ta become acquainted with the legal arguments
in support of bdbth the majority and dissenting opinions. |
also read both appellate court decisions—the original panel
opinion® and the rehearing en banc’—for much the same
reason. At this early point in the work, although I grasped
the legal issues in the case, the cultural values and beliefs that
lay behind the decision remained almost totally obscured.
The only exception was the forming of some tentative ideas
concerning national attitudes and values pertaining to

‘Indeed according to some artists and cnitics writing in 1977,
we had already returned. The amazing thing 1<.” said Andy
Warhol in an ainterview in U'S News & World Report (June 27,
177 p ST that we seem«to have turned back the clock in this
country When [ go oat and stand on a street corner. everything
and evervbody looks just ke they did in 1959, It's like 18 years
st disappeared  Alan M Kriegsman. movie cnitic tor The
PWachington ['st tlune 190 19770 telt much the same way: “It's
hard to escape the teeling of tacing backwards these days. Seeing
Anmie Hall recently lett me with the oddest sensation ot
chropoloacal vertipe
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corporal punishment suggested by the Court’s statement that
“a single principle has governed the use of corporal punish-
ment since before the American Revolution: teachers may
impose reasonable but not excessive force to discipline a
child.”® That statement stimulated me to begin to read books
about corporal punishment in the public schools and about
the history of public education in this country, particularly
during the colonial and precolonial period. Nevertheless,
realized that | needed more information. I needed to know
more about the facts and issues—particularly the human
issues —in the case.

In Search of Insight

The Court’s opinion was constructed—as most court
decisions are—to emphasize the legal issues in the case and
deemphasize and in fact depersonalize all the human issues.
somehow felt that unless | was able to better understand the
human issues, I would not be successful in my efforts to do
an analysis of the values and beliefs behind the majority
opinion in the case. | needed to obtain copies of the amicus
curiae briefs on behalf of both the petitioners and respon-
dents in the case as well as the briefs for petitioners and
respondents.’ | also needed to obtain a copy of the
“transcripts of the trial. During a trip to Washington, D.C.,
on other business, | went to the United States Supreme Court
Building where | obtained copies of the briefs and the tran-
scripts of the trial from the Supreme Court Library. Even if [
had not been able to obtain the briefs directly in this way,
United States Supreme Court records and briefs are available
on microfiche in most law school libraries.!® I was not only
able to incorporate some of the material | read in these briefs
directly into my paper, but the reading of them significantly
enhanced my understanding of the legal issues involved in
the case. In addition, the briefs stimulated my thinking
regarding some of the underlying historical and contem-
porary values and beliefs that may have contributed to and
been retlected in the majority opinion in the case.

I was also able to obtain the transcripts of the trial,
which had not yet been returned to the United States District
Court for the Southern District of Florida where the case was
tried. But had they not been available at the Court, it would
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have been possible for me to obtain a copy of them by writ-
ing directly to the district court.

The reading of the actual transcripts of the trial was one
of the most significant évents in my initial research on the
case. For me, they provided a strong sense of immediacy
regarding the nature and extent of the use (or should I say
abuse) of corporal punishment at Drew Junior High School
in Dade County, Florida. | was shocked and angered by
much of what | read regarding the frequency and severity of
the paddlings that were administered to the students at
Drew. | was also deeply moved by much of the testimony I
read. Orie particularly shocking section of the testimony is
by a thirteen-year-old student at Drew who describes a
savage beating he sustained at the hands of the administra-
tive assistant to the vice principal.* Reading that passage
caused me to feel an almost overwhelming sense of outrage

*So he [the teacher] put my number on the board. So when
Mr. Barnes came. he asked tor me and took me to the office and
told me to hook up.

Q What did he mean by “"hook up”?

A CGrab a chair. vou know. The chair, he means by hooking up on
the chair.
Q In preparation to being paddled?

A So [ retuse. [ told him, [ say, “Mr. Barnes, | didn’t do nothmg
that's why | retuse to take a whipping.”

Q What did he do?

A S0 he told me. sav. "You are going to take this one.” | said,
Mr. Barnes | didn't do nothing. I'm not taking no whipping.”

So I was leaning over the table and | said. “I'm not taking a
whipping.” and | was hit across the head with the board. He
was hjtting me across the head with the board, and my back
and evervthing.

Q He was whipping vou where?

A Across the head, with the board, he was hitting me all across
the head and on the back. | was begging him for mercy to stop
and he wouldn t listen. So he had some chairs in there and [ was
talling in the chairs as he was hitting me with the board. Then
atter a while he took oft his belt and then started to hit me with
the belt and hit me with the buckle part, and tears was coming
out of me  (Transcripts at 594-95.)
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against the person administering the beating while at the
same time deep compassion for the boy receiving it.

Reading the transcripts gave me a feeling for -the case
that I was unable to obtain from reading the opinions of the
trial court, the appellate court, or the Supreme Court. I do
not wish to suggest that one must necessarily generate strong
feelings to do a values study of a high court decision, but I do
believe that one must develop a sense of the human attitudes,
emotions, and experiences involved in the case. To attempt a
values study without developing a feeling for those involv-
‘ed would be like trying to describe the emotional and
intellectual impact of Hamlet by reading about the play
rather than actually reading it (or better still seeing it) for
oneself.

This part of the process of preparing my paper on
Ingraham was intellectually and emotionally exciting, but it

~was at the same time extremely frustrating. It was exciting
because | was beginning to see more clearly how conflicting
legal rationales and previous court decisions were used by
both sides in the case to support arguments either for or
against the use of corporal punishment in the public schools.
I also spent much time thinking about the legal aspects of the
case in relation to the human perspectives that I had gained
by reading the transcripts of the trial. It was a period of
contemplation not of “things only . . . , but likewise and
chiefly the relations of things seither their relations to each
other, or to the observer, or to the state and apprehension of
the hearers. "

This was also a time of frustration, indeed at times high
anxiety, because of not knowing how to go about linking the
legal and human aspects of the case with. the “cultural
assumptions, concepts, values, outlooks, and feelings ‘that
constitute{d] the background and the real meaning” behind .
the majority opinion. Furthermore, | was still not able to see
clearly what concepts, values, outlooks, and beliefs in our
society lay behind or were reflected in the majority opinion.
was at that point in the process of thinking that Alfred North
Whitehead describes as “the state of imaginative muddled
suspense which precedes any successful inductive generaliza-
tion.” Much conscious and unconscious thought had to take
place before the tirst few embryonic concepts about the

31

Q

ey




. method and substance of the values study began to take
shape in my mind. Had | perhaps more experience in think-
ing about laws and their relation to values and beliefs in
society, the time required for me to develop some of the
concepts | used in my paper might well have been shortened.
But probably everyone doing a values study of a high court
decision must experience this “state of imaginative muddled
suspense”’ as a necessary prelude to arriving at insights A
period of painful gestation is necessary beforé one is able to
bring order to seeming disorder, to see patt and relation-
‘'ships nqt seen before, and to “urge the mind to altersight and
toresizht. . .7t
My first effort at trying to describe the underlying

values and beliefs in American society as reflected in the
Ingraham decision was to focus on the words Justice Powell
had used in writing the majority opinion. I noted that Powell
had used words such as “history” and “tradition” numerous
times in his opinion, which I came to see as reflecting the
Court's present conservative disposition. Of the majority
opinion’s reasoning I wrote as follows:

In determining that the Eighth Amend-

ment does not apply to corporal punish-

ment ot schoolchildren, the Court’s

majority draws on “the way in which our

traditions and our laws have responded

to the use ot corporal punishment in

public schools.” The majority cursorily

outlines the historic precedents for the

practice. citing the Colonial period as its

source in America. The majority’s reason-

ing here is clear: because corporal punish-

ment in the schools has historic prece-

dents bath in social practice and in

common law, which of course retlects

soctal practice. that heritage cannot be

tampered with, especially since corporal

punishment is still in use today. A similar

line ot reasoning is evident in the

majority s assertion that the eighth

amendment applies only to criminals.

The maiority tound “an inadequate basis

tor wrenchinyg the Fighth Amendment

trom 1ts historical context and extending

. “/
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it to traditional disciplinary practices in
the public schools. '

| found additional evidence of the Court’s respect for
heritage in several passages from Powell's opinion that
emphasized local control of education, respect for estab-
lished institutions, respect for traditional authority, and the
minimization ot intrusion of the federal government into
areas ol traditional state and local concern. Although
discovery ot cultural values and beliefs of the majority
opinion through analysis ot the language of the opinion may
have been possible for a philologist or cultural linguist, it
soon became clear to me that | really didn't have anywhere
to go with this line ot analysis. Furthermore it seemed to me
~ that 1 was stating some fairly well-known facts about
- .conservative ideology in this country, while my efforts to
uncover deeply held beliets and values in our society were
talling tar short of my expectations. :

Views of Human Nature

After reaching this dead end, I began to think again
about the majority's statement that “the use of corporal
punishment in this country as a means of disciplining
children dates back to the Colonial period.”** I remembered
the Puritan concept of the nature of man prevalent during
this period and wondered whether the Puritan view of man
as innately depraved might be part of the historical roots of
the use of corporal punishment. [ then obtained a number of
books giving early descriptions of the Massachusetts Bay
Colony in the seventeenth century and began examining the
material tor passages dealing specifically with the Puritan
view ot man as well as tor evidence of various forms of
physical punishment employed by parents and teachers to
control children. | analyzed and summarized much of this
material. which retlected Puritan beliefs about the nature of
man, reverence tor obedience to authority, and the necessary
use of corporal punishment to control the protligate
tendencies ot children both at home and at school.

It was during my research of the early Puritan period in
this country that | came across an article that described
Quaker school lite in Philadelphia before 1800. The article
pointed out that the Quakers established a colony in that
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region about the same time the Massachusetts Bay Colony
was founded. The Quakers’ attitudes toward children and
the use of physical discipline were sharply different,
however, from those of the Puritans: the former were based
on the assumption that children could be governed by love
rather than fear. ' _

At this point I was again uncertain as to how to proceed
further. 1 had accumulated a considerable amount of notes
on early Colonial history involving the use of corporal
punishment, but I didn't see this paper as being a historical
piece, and, after all, a number of fine books have been
written on the topic. | had to find some ideological or
philosophical bridge from the Puritan period to contem-
porary times. While it was clear to me that the notion of
innate depravity is no longer a predominant belief in this
country and that the influence of the democratic, humanistic
values espoused by the Quakers has led to the gradual reduc-
tion (and in many cases the elimination) of the use of
corporal punishment in our public schools, the practice still
persists in certain parts of this country. Why is this so? It
occurred to me that there had been a transformation of the
Puritan notion of man as innately depraved into a contem-
porary concept of man as innately aggressive. It was this
latter notion, supported by much scientific and pseudo-
scientific writing, that apparently many Americans believed
to be true. .

Once | saw the possibility of a relationship between
innate depravity and innate aggression, the next step in the
process was relatively easy. I discussed the concept of innate
aggression as expressed in three popular books on the sub-
ject: one by Robert Ardrey, The Territorial Imperative;
another by Desmond Morris, The Naked Ape; and the third
by Konrad Lorenz, On Aggression. While not endorsing
these theories and beliefs, 1 felt it important to describe them
because | believe they were and still are held in the sub-
conscious (if not the conscious) thought of many Americans.
And furthermore, these beliefs appear to find cultural
expression during periods of social change and unrest. |
included in my paper a quote by M. F. Ashley Montagu that
| thought expressed quite well why this view of man finds
popular support ir} this country today:
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The layman is bewildered. Two World
Wars, the breakdown in political, public,

and private morality, the ever-increasing ‘
crime rates, the development of a climate

and a culture of violence, together with

the consciousness of an apocalyptic real-
ization ‘of irreversible disaster, are .
quandries enough to cause men to look
desperately about them for some sort of

an answer, for some explanation of the
meaning, of the causes which seem to be
leading man to destruction.!*

Further insight came when it occured to me that the Puritan
belief that children were evil had reappeared in our modern
society in the form of the devil-in-child or devil-as-child
themes in a number of recent American films, such as “The
Exorcist,” “Rosemary’s Baby,” “The Omen,” and “The Devil
Within Her.” [ came across a review of “Rosemary’s Baby” in
which the reviewer, G. Forshey, explained the Yascination for
the film in a way that sounded remarkably similar to
Montagu'’s explanation for the popularity of books on innate
aggression:

The events of our day, the seemingly

uncontrollable forces existing in the

world, have opened up the occult again.

We are coming to believe in powers and

principalities again and are trying to find

the language to express that belief. Wars,

the increasing number of violent crimes

against persons, the devastating under-

mining of our political institutions, the

energy and environmental crises, etc. —

all these seem to be out of the hands of

human beings. It seems as if the devil

himself has control ot the forces which

shape us . . . ."t®

I also came across a Time magazine cover story called "The )
Youth Crime Plague.” which described in sometimes grue-
- some detail the nature and extent of youth crime in this
country. The article expresses the insecurities adults have
when contronted with the uncontrolled and purposeless

violence and destruction by juvenile offenders:
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How can such sadistic acts—expressions
of what moral philosophers would call
sheer evil—be expl satisfactorily by

poverty and deprivation? What i it in
our society that produces such thlivdiess
rage? . . . Or has the whole connection
between crime and society been exagger-
ated? Some of the usual ublmtions
seem pretty limp.!’

Many people in our society percei,ve that social science
explanations of youth crime and violence are inadequate to
explain this behavior and, more importantly, that social
science has no workable solution to youth crime. Lacking a
rational explanation for youth crime, these people might well
be expected to attribute such inexplicable violence to the
supernatural, or at least mysterious, forces.

Roots of Parental Authority

It was at this point in my paper that it seemed right to
introduce a purely piilosophical perspective concerning the
tensions and conflicts between parent and child, teacher and
pupil. That perspective was provided by F.S.C. Northrop in
a chapter entitled “Comparative Philosophy and Science in
the Light of Comparative Law” in a book entitled Philosophy
and Culture East and West," edited by C. Moore.** Northrop
develops a theory of what he calls the “law of status,” which
i$ based on the biologically determined relationship between

parent and child. Northrop’s discussion of the law of status

led me to see the close relatnonshnp that exists between
corporal punishment and belief in the biologically deter-
mined position of power the parent maintains over the child.
I wrote about this relationship as follows:

Such absolute power as that of a parent
over a child, based not on merit but on
biology, has provoked various cultural
anxieties, which find expression in our
mythology and art. It can be argued that
the absolute, biologically determined
relationship of parent to child is both the
source and the expression of such col-
lective cultural anxieties as fear of
repression and fear . of rebellion. In -
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Western culture, these fears and anxieties
are reciprocal —child fears parent (usually
father) and parent fears child. In
mythology, these fears are almost always
couched in terms of violence—physical
coercion and violent death, Greek myth-
ology, the source of many archetypes
fundamental to Western culture, is replete
with patricide and infanticide. Cronus
(one of the Titans and the father of Zeus)
eats his -children so that they will not
supersede him; Zeus escapes this fate, in
turn poisoning Cronus and taking his
place. Qedipus kills his father and
succeeds him as king.

Given that early Western mythology
and literature portrayed parent-child
relationships in terms of bloody conflict,
it is hardly surprising that Freud drew on
such myths to describe the anxieties
plaguing modern man —anxieties center-
ing around the parent-child relationship.
And whether or not one endorses Freud's
theories, their impact on the course of
modern thought cannot be denied.

Western culture from its earliest Greek
sources abounds with children who fear
repression by parents and parents who
fear rebellion by children. These cultural
anxieties are even expressed in the lan-
guage we use to describe our own Ameri-
can history. The colonies rebelled against
“the mother (gountry” and became “the
fledgling republic” because of repression
by England. Note that, as in Greek myth-
ology, the repression and the rebellion
were violent,

In reaction to the “viclent 60s,” many
adults are now calling for a return to the
"good ole days” when children respected
their parents (and others in authority)
and were obedient and well disciplined —
in. other words, a return to what

Northrop calls the law of status. Cor-

poral punishment, as the most obvious
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expression of the ascendancy of parent
over child, teacher over student, is an
important symbol of law-of-status
authority and, therefore, is an important
element of the desire for return to the
“good ole days.”

Despite the progress and reform of
childrearing practices during the last
century, the basic relationship between
parent and child remains the same, at
least at a very primitive level of our
collective unconscious (to borrow from
Jung). Perhaps we are so loath to give up
corporal punishment for children (though
not for adults) partly because physical
coercion is the most immediate and
explicit expression of a very important
authority relationship—parent and child.
Contro! of children through corporal ’
punishment symbolizes not only other
more subtle forms of adult control of
children, but also represents the absolute
na of - the biologically determined
relationship between parent and child—a
vertical relationship in which one party
(parent) rules autocratically and abso-
lutely ove:r the other (child).*®

It would be a mistake to conclude that the Court
through its decision sought to rigidly reinforce this age-old
ascendancy of parent over child and teacher over student. 1
pointed out that our cultural heritage also reflects what
Northrop calls “liberal contractual democracy,” a concept
that, as he states, “depends on consent rather than biology
and breeding” tor authority. 1 concluded my analysis by
suggesting that the Court's decision actually reflects the
tensions between these two opposing strains of American
thought. If the “vitality of contemporary American society
lies in the continual balancing of extremes of authoritarian-
.sm and humanism, control and treedom, hate and love . . .
then the Court’s decision, coming as it does after the youth-
oriented, revolutionary spirit of the sixties, is but one mani-
festation of our societal balancing act,”'?°
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Conclusion

" In summation, my study of the cultural values and
beliefs behind' the Supreme Court’s decision in Ingraham
required me to engage in a process through which I dis-
covered interrelationships among pieces of material that
previously existed in isolation from one another. I acquired
and analyzed information from a variety of disciplines and
sources, including history, biology and zoology, philosophy,
psychology, mythology, and contemporary films and film
criticism. The interrelationships I discovered among these
previously isolated pieces of information were of two kinds.
Some relationships developed out of the concepts and ideas
that were drawn directly from the books, journal articles,
and other materials I read. Another kind of relationships was
the product of original insights gained from seeing/ﬁw all
the individual pieces of material fitted together, canfirming
the truism that the whole is greater than the sum of its parts.
The discovery and use of both kinds of relationships are
crucial to the advancement of conceptual frameworks that
give shape and direction to a values study.

[Wle must assume connections between
events if the events of our experience are
to have any meaning for us at all. The
human mind is such as forces us to inter-
pret relationships between the items of
our observation. Hence the mind half
observes and half creates jts knowledge;
it observes events and it creates connec-
tions between events. Human knowledge
is possible only if the connections which
the mind makes are the sorts of connec-
tions which really obtain in the world we
live in.# .

Anyone who attempts a values study of a high court
decision must strive for an eclectic vision. The analyst's
perspective must somehow transcend the boundaries of his
or her discipline to avoid being captive to incomplete
information or faulty assumptions. “The intéllectual strength
and quality of jurisprudential inquiry necessarily depends in
large part on the insights, learning and wisdom, experiences
and perspectives of the commentator.”2? It may well be that
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_ only those with a strong liberal arts education, coupled with
. some talent and experience as writers, possess the necessary
combination of learning and experience to do a values study
of a high court decision.

Although one possessing such skills would have to
become knowledgeable of the legal aspects of the case, he or
she would be able to enter the study (as I did) with a fresh-
ness of outlook that contributes to the ability to think
creatively. The goal of this creative exercise is to be able to
achieve harmonization of thought and feeling, what William
Butler Yeats called “blood, imagination and intellect running
together.”

While objectivity is also desirable in doing a values
study, it is not fully possible nor even necessary in the sense
ot being value tree. It is taken for granted that one will bring
to the work a particular epistemology. admitting as evidence
whatever corresponds with his or her world view and ethical
predispositions. The analyst should try, however, to alert the
reader by explicitly stating the presuppositions behind the
analysis.

The process of discovering relationships among the
various legal issues in a case and the cultural values and
beliets behind the majority opinion is inevitably gradual and
traught with wrong turns and blind alleys. Insights seem to
be gained in direct proportion to one's increasing familiarity
with the material. Much discovery, I found, takes place in
the actual task of writing, which forces hard thinking and
what Gerard Manley Hopkins called “The fine delight that
tathers thought.”

What begins as an effort to collect and digest all the
information bearing on the subject becomes a task of weed-
ing out unnecessary details. One must back away from the

particulars to catch sight of the whole. How this is done does
“not reduce to a simple formula. It takes a mixture of good
sense, intuition, inquisitiveness, and a willingness to spend
hours and hours becoming thoroughly immersed, indeed
possessed, by the method and the material.

But despite one’s best efforts to show by explanation or
juxtaposition the relationship between a high court decision
and the historic and contemporary values in a society or
culture. one never achieves a completely satisfying explana-
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tion of the issues. There always remain some incongruity,
some ambiguity that can be traced to a lack of fit among the
pieces. But it is in the process and the outcome of these
efforts to examine and explain the values and beliefs behind
" the laws in our society that one may begin to understand and
appreciate the difficulty of achieving purely legal solutions to
problems in education.
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Introduction

This paper explores a very simple idea that is at the same
time complex and profound, namely that, insofar as discipline
in public schools is concerned, what the Supreme Court says
is no longer very important. The argument 1 wish to explore
is not that the opinions of the Court in discipline cases have
never been important. To the contrary, the Court’s role has
been very important in the last decade. But its opinions
derive their present importance not from what they said (or
equally vital, what they did not say) but from their role in a
chain of events that now bears little relationship to the
Court. At this point in 1979, I would submit that any new
alterations the Supreme Court chooses to make in its inter-
pretation ot discipline issues, including dilution of earlier
standards set or implied, will be almost beside the point so
tar as the reality ot schools is concerned.

Earlier discipline decisions (those of 1975 especially)
were set in a context ot broad Court intervention in social
weltare issues, a pattern that began in the 1960s. These early
decisions ted into a complex interwoven process of internal
review, external monitoring, and demands for accountability
tor schools, a process in which groups widely divergent in
interests and expectations have joined.' Parents interested in
protecting their children’s rights in schools, parents interest-
ed in more responsive and responsible administration, school
boards anxious to avoid liability, teachers uncertain about
preterred strategies for handling discipline,‘ and teacher
unions wanting to relieve their members from cafeteria duty
have all "attached themselves™ to the student rights cases of
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the early 1970s and used those cases to further define their
responsibilities and roles. 1 have in mind most particularly
the Goss v. Lopez and Wood v. Strickland cases.

My point is that what mattered to all the groups
mentioned above was not the precise details of the Court
opinion, but rather the spirit of review and questioning for
schools, for individual teachers, and for school boards that
was implied by those two cases (and others). There is in fact
good reason not only to suspect a lack of acquaintance with
case and ruling details, but to suspect that many in education
gloss over the central issues as well.

Observers sensitive to the precise questions raised by the
Supreme Court in education (particularly discipline) cases
point out that more recent cases such as Ingraham' v. Wright
and Carey v. Piphus seem to return to schools some of the
leeway or discretion limited in earlier decisions.? Yet, the
practical effects of having this more complex picture
sketched by the Supreme Court may be limited; the

* machinery for taking the more regulative decisions into

account has been set in motion, and its formal structures and
process will remain.

In the next section 1 will highlight some of the cases
previously decided by the Supreme Court and some cases in
the court system at present. Next I will discuss the informa-
tional channels by which teachers and administrators gain
acquaintance with court decisions and issues. Finally, I will
use empirical survey data to show how much law-related
knowledge teachers have about discipline and how this
knowledge relates to their experience and behavior.

Review of Court Cases

The two most intluential U.S. Supreme Court decisions
relating to school discipline in the first half of this decade are
Goss o, Lopez and Wood v. Strickland. The questions raised
by the Court in these two decisions warrant a Brief review.

In Goss ©. Lopez (1975), the Supreme Court ruled that
in the case ot a short suspension (one of ten days or less) a
student must be given an oral or written notice of the
charges. the basis for the charges, and, if the charges are
denied. an opportunity to tell his or her side of the story.’ In
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emergency situations, in which a student poses a threat to

~ persons, property, or the academic process, the student need

not be provided the opportunity to tell his or her side of the
story before suspension, but might be given the chaace4s
soon as practically possible thereafter, .

Justice Byron White, writing for the majority in a split
decision, reasoned that students have a constitutionally pro-
tected property interest in a free public education. The basis
of this protected interest is the requirement that al} students
attenid school, which creates an entitlement to that educhtion
that is protected by the due process clause of the Fourteenth
Amendment. '

.Justice White argued also that students have a liberty
intefest in their good name and reputation, which is pro-
tected by the Constitution. Because a record of misconduct
(suspension) can damage a student’s school reputation and
interfere subsequently with opportunities for higher educa-
tion and employment, Justice White indicated that a student
must be given some due process safeguards before being
deprived of a liberty interest for reasons of misconduct.

The Court majority, on the basis of the pos-ible. severity
of damage to students as a result of short out-of-school sus-
pensions, stipulated a minimal level of formal notification
and hearing; the Court set up a simple procedure to be used
without totally eliminating discretionary application of the
procedures. Still, the effect of the decision was to remove
some discretion from school officials in the application of
suspensions, to stress somewhat more formalism in what re-
mained a highly informal system. And clearly the Court was
indicating that even short at-home suspensions cauld be a
serious matter.

The case ot Wood ©. Strickland (also 1975) stemmed
trom a school board’s expulsion of several students for viola-
tion ot alcohol possession-and-use rules in the schools.* The
students. alleging violations of both their procedural and
substantive due process rights, sued the school board mem-
bers. The issues raised in the eyes of the Court concerned tort
immunity tor school board members and the conditions
under which board members were protected from liability
tor suit in the pertormance of their official duties. The Court

majority. in a tour-three decision, held a schopl board
' 4
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member not to be immune to liability for damages (under the
Civil Rights Act., § 1983) if he or she knew or reasonably
should have known that the action taken would violate the

. constitutional rights of the student affected, or if the actions

were taken with malicious intent to cause deprivation of
constitutional rights or other injury. -

Both ot these cases raised the threshold of due process
proceedings and the level of consequence for its neglect. In
both cases there were strong cues that greater court expecta-
tions ot school rationality, equity, and fairness would ensue.®

Not very long atter the Goss and Wood decisions came
two new Court decisions that suggested there was consider-
able discomtort in the Supreme' Court about the role of the
courts in schools. Some of the justices apparently felt no
more comtortable than did many schools with the idea that
the courts'were taking an increasingly significant role in
educational decisions. The minority group from Goss and
Strickland became the majority group in the newer decisions,
and the reservations expressed in the 1975 dissents became
central to the majority opinion.

The Ingraham v. Wright decision (1977), a five-four
decision, was written by Justice Lewis Powell.® The case was
brought by James Ingraham, a junior high school student
trom Dade County, Florida, who received twenty licks with
a paddle trom school officials for being slow to respond to
the instructions ot a teacher. The paddling resulted in a
hematoma requiring medical attention and kept Ingraham
out ot school tor eleven days. Ingraham and another student
took the school otficials to court to recover individual
damages and to obtain an injunction against school
paddling.

To the Supreme Court, the students’ lawyers argued
that paddling constituted “cruel and unusual punishment,”

. tarbidden by the Eight Amendment to the Constitution, and

that the students due process rights prior to the paddling had
been denied. in violation of the Fourteenth Amendment. The
Court. ruling against the students, took the position that the
risk ot error of. violating substantive rights of a school
child was minimal. that the discretion of school authorities
was appropriate. and that requiring safeguards would be

™ unwarranted and undesirable intrusion. As has been suggest-
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ed elsewhere, the Court in effect denied to children in schools
the kinds of protection earlier extended to adult criminals
who are imprisoned.’ :

On the issues of the amount of damage to students from
school practices. the need for control of discretion in
discipline, and. the effect of requiring remedial systems, the
Ingraham decision tookpositions unlike those of Goss. The
clock seemed to be rolling back to an earlier time in which
" deference to school authorities in handling discipline was

virtually unquestioned. :

The Carey v. Piphus decision of 1978 concerned the
damages due elementary and high school students who sued
under 42 U.S.C. § 1983, alleging suspension from a public
school without having been accorded procedural due pro-
cess.® The court agreed that whether the students would have
been suspended even had a hearing been held was an issue
affecting the propriety of granting damages. Injury, the court
said, could not be presumed to flow from every denial of due

process:

\ . although mental and emotional dis-
trdss caused by the denials of procedural
dud process itself is compensable under §

e hold that nei}her the likelihood
of such 1 nor the difficulty of prov-
ing it is so great as to justify compens-
atory damages without proof that such
injury actually was caused.

Recognizing that the students had been deprived of their con-
stitutional right to due process, the Court specified nominal
damages not to exceed one dollar. The effect of this most
recent decision is to reduce to a token the penalty for depar-
ture from due process protections, rendering the Goss pro-
tections rather thin.

At levels below the Supreme Court, there are straws in
the wind that fit patterns both of more insistence on due
process minimums and of more flexibility and discretion for
schools ‘n regard to what is required.

The School Board of Clifton, N.J. was
ordered to admit a pupil first suspended
tor drug use and then placed on home in-
struction because the board’s drug policy
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did not conform with the law so far as
due process rights were concerned. The

board was ordered to revise its policy.®

A student expelled for a single incident by
the school board of Ocean, N.]. was or-
dered re-instated because of the drastic

"and desperate nature of the remedy, ill-

suited to a single offense.'®

A high school basketball team suspension
for violating the prohibition on drinking
was upheld by the court, which held that
the students’ due process rights had been
protected by their being offered a hearing
with counsel, witness, and so forth, even
though no hearing was held.

A school board policy of failing students
absent an excessive number of times was
accepted as valid since the policy dealt
with academic requirements and stand-
ards, not discipline.'?

Grades may not be used as punishment.
When a pupil is absent for an excessive
period of time, a double penalty may not
be imposed by reducing the pupil’s grade,
and increasing the requirements for a
passing grade. It is reasonable to expect
the imposition of penalties for unjustif-
iable tardiness, improper absences from
class, truancy. . . . Such penalties may, in
effect, reduce a final grade in a course of
study.*?

Properly authenticated transcripts of at-
tendance records are admissible evidence
in a truancy procegding. The roll-book
need not be physically present, nor the
teachers who made the entries.'*

A student given three opportunities to

appear betore three ditferent authorities
to explain why he should not be expelled
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was given ample due process. Full scale
hearings would be undue burden on
school. "

It is perhaps noteworthy that in two of the three cases
dealing with suitable punishment, the school authorities were
upheld. Many observers would suggest that the Horowitz
case is anotner indication of the very limited role the courts
see for themselves in education.'® The courts may be, as
some commentators suggest, more “present” than ever
before, but the standards of reasonableness firmly imposed
by courts seem, so far, very modest in terms of their real
intluence on schools, running day after day.

Teacher Information Channels

How do Supreme Court opinions, much less opinions
from lower levels ot courts, become known to teachers?
There are several subquestions embedded in this deceptively
simple query: How do the media interpret the opinions?

What media do teachers have routine access to? What do .
- teachers understand trom the information sources they use?

It is tairly clear that there is a market among teachers
and administrators tor the exchange of reliable information
on how the judiciary’s rulings affect their institutional and
pergonal lives. In response to this market a diverse array of
suppliers can be identitied. Professional journals of the more
popular strain have carried some tairly general articles, often
with condensations of Supreme Court opinions. Scholarly
journals in law and public policy have also carried a sizable

number ot articles.'” Several semipopular books instruct _

teachers on protecting themselves and their schools from
lawsuits, in regard to everything from discipline to play-
grounds. And there are update services about discipline of
varying levels ot sophistication.'* Many inservice training
programs are ottered at school, school district, and admin-
istrative levels by local and state authorities. Finally, in most
states the chiet education otticer and staft have prepared
written guidelines that apply Supreme Court and appeals
court decisions to the state level, with appropriate statutory
additions. .

To take an example trom this state. Wisconsin is

: ‘n’d&
R



perhaps typical in that it has prépared and kept reasonably
current a pamphlet entitled Student Rights in Wisconsin
Public Elementary and Secondary Schools. The pamphlet
carries three pages on suspensions, two on expulsions, and
three on corporal punishment. The section on suspensions,
following a statement of the Wisconsin statute and the
meanings of the Goss v. Lopez case, concludes as follows:

In summary, in Wisconsin a student may
be suspended from school for not more
than three school days for a violation of
school rules or for conduct which endan-
gers the health, safety or property of
others. However, to validly suspend a
student, the school authorities must
follow the procedures outlined in the
state law, and in addition, they must fol-
low the procedures required by the Four-
teenth Amendment as enunciated in the
Goss case.

Furthermore. the school rules should be
clearly defined, and the ‘students,
teachers, and parents must be given
notice regarding what is prohibited. A
student cannot be expected to comply
with rules he or she has had no oppor-
tunity to know about. Finally, the rules
must have legitimate educational pur-
poses. A school has no authority to
promulgate a rule, such as requiring each
student to carry in a stick of wood, which
is not related to the educational process.
Finally, a school cannot enforce rules
which impermissibly infringe on a stu-
dent's constitutional rights.'

This statement and the materials preceding it are written in
clear language and, for the most part, would seem to remove
most of the ambiguities that ‘might surround suspensions.
There is some lack of clarification about the effects suspen-
sions may have on grading, a lack of clarification that is
found in many states. Grading and suspension relationships
remain a relatively open issue in the courts.
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But this quite adequate and usetul pamphlet is not
widely known throughout the state. Teachers display
marked interest in its contents, but for the most part have
personal access to copies only if they make individual
requests. Administrators, who receive copies, do not share
them widely. except in the sense of “depositing” them for
teaching staff. So tar as law and discipline are concerned, the
Wisconsin Department of Public Instruction is a modest
resource for teachers.

Another possibility tor acquainting teachers with law

and discipline information is the school board. Some school

systems have invested heavily in time and energy to produce
systemwide policies on discipline. For obvious reasons, these
activities have been more characteristic of school districts
with very large student enrollments, often with minority
morale and integration problems. Many school boards, espe-
cially more rural ones, are only now moving toward more

- systematic inventories ot discipline practices. From those

systematic inventories, or more often from general
discussions, school boards are establishing written policies
for schools to tollow. But the process is often long and is
incomplete in many areas. The school boards, some years
atter Wood. have detensive incentives for adopting reason-
able and responsible policies in a variety of issue areas
(including discipline). Yet traditions of community school
system autonomy die hard. and school boards indicate
reluctance to assert prerogatives in many areas ot school
substance and dynamics. '

Sometimes school board discipline policies have taken
the torm ot devising systemwide codes ot student rights and
responsibilities. On the other hand, many student codes
originate at the school level and may even remain school-
level codes. Whatever their origin, it was estimated in 1975
that about 76 percent of secondary school systems had
written discipline codes. and about one-third of the second-
ary school systems had student rights codes.

The question is the extent to which teachers can and do
gain usetul intormation about the law and discipline through
student codes. Clearly. the answer very much depends on the
characteristics ot the code. Some codes in use have quite tull
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explication of due process procedures, parameters for fitting’
punishinent to offense, gradation of offenses, and relation-

- ship between seriousness or frequency of offense and nature

of punishment. Both the York and the Pittsburgh, Pennsyl-
vania, codes bear inspection in this regard. These are full,
serious codes that intermingle the constraints of the law, the
humanity of the schooling, and the minutia of daily events.?!
On a more abstract level, the National Education Associ-
ation, the Center for Student Rights, Phi Delta Kappa, the
National Juvenile Law Center, and the Center for Law and
Education have all prepared model codes that, with appro-
priate state modifications, might serve to inform
administrators, teachers, and parents. The National Juvenile -
Law Center code is confined to serious offenses, but the
other model codes are more comprehensive in their scope.
Some of these are long and complex, whereas others are
brieter and like a constitution in appearance. Any of them
would serve to inform about the constraints of the law on
discipline.

These models, as we might all suspect, only modestly
intorm social reality. The Center for Public Representation,
as part of its project for examining and analyzing the dis-
cipline processes in schools, with particular focus on
discretion and exclusionary justice, collected and analyzed a
large number ot secondary school codes from across the
United States.* Most codes are extremely sketchy as to in-
corporation of any specific statements about student rights
or exclusionary justice considerations. It is rare that the
procedures associated with suspension are spelled out, even
more rare that the issues of suspension length, parental
involvement, or impact on grades are addressed. Hearings
prior to disciplinary transters are rarely mentioned.

In terms of specitically defined student rights, a sub-
stantial percentage of codes include provisions about the
privacy of student records. But overall, to assert that

*Approximately two hundred codes were obtained and
analyzed. representing a small fraction of existing codes. Still there
is no reason to think that the findings from this collection and
analysis are not typical for all codes.
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teachers or students or parents can gain, from codes, sub-
stantive information about limits or application of the law
regarding school discipline is to engage in fantasy. One
scholar has pointed out how it is possible for “new” codes to
do little more than codity existing informal arrangements,
which are unfair.*

There are at least two other problems with codes that
need to be identified, though they cannot be treated fully
here. Most codes provide no dispute-handling mechanisms,
no forum for adjudication of the specifics of code govern-
ance, Thus, codes that may be presented in a miniconstitu-
tion guise lack in fact the judicial branch of government
(among other lacks). Second, there is good reason to
question what impact codes have on schools. Do they, or the

bodies or procedures they create, feed information back to .

the school that permits any continuing review of policy? For
that matter, have they any effect? Teachers and students in
many schools have no firm ideas whether there are codes.
Administ.-ators usually know about the existence of codes.
But it is a rare teacher or student who has much acquaintance
with a code. Perhaps this is not inappropriate, given the
earlier comments about the overall absence of meaningful
materials in codes. Many codes are to be found only in the
archives; perhaps they belong there.?*

In the past decade, as part of the wave of enthusiasm for
student codes, there have been proposals that states require
codes for each school and that state departments of
education have a strong hand in their preparation, perhaps
mandating certain contents (such as hearings before suspen-
sions, protections for expulsions, guidelines for corporal
punishment, dispute handling mechanisms) as well as certain
procedural aspects of code preparation, adoption, and
revision. Were this more rigorous code system to be
required, codes might become a meaningful tool for better
acquainting both students and teachers with considerations
of law and discipline.

Having identified two general avenues by which teach-
ers gain information about the law and discipline (state
departments ot education and codes), let us turn to the ques-
tion ot what. in tact, teachers know about such matters.
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| Empirical Findings
In la\n'\-

ary 1977, 186 school teachers in junior and senior
high schools in a middle-sized Wisconsin city were asked to
complete fairly lengthy questionnaires as part of the school
discipline study mentioned previously.?* Included in the
questionnaire was a true-false battery of questions about
student rights and the law on discipline.

A maijority of teachers'gave the correct response on six
of the eleven items (see table 1). Among the items, the
highest percentages of right answers were given about (1)
requirements for hearings before disciplinary transfers and
(2) the liability of individual administrators and school board
members to lawsuit if a student’s rights were violated. Just
over half of the teachers knew that a student had the right to
a hearing before a short suspensnon (precisely the issue raised
in the Goss case).

The level of information is not strikingly high. The
modal number of correct responses is five, with both mean
and median slightly lower. Eighty percent of teachers gave
three to six correct responses (see table 2).

Table 1
Teachers’ Responses to Statements about the Law and Discipline

True  False NotSure Total
1. It a student's rights are violated, 71.4* 7.7 209 100%
individual administrators and school
board members can be sued.

A student can be suspended or ex- 72.8 172" 10,0 100%
pelled tor skipping school.

3. A student has the right to a hear- 76.8" 8.9 14.3 100%
ing betore being transterred to

anuther school tor disciplinary
purposes.

4. Teachers can lower students’ grades 32.2 59.6" 8.2 100%
when they skip school.

5. It a student is suspended, the prin- 91.9 1.6* 6.5 100%
cipal can require the student’s
parent(s) to come to the school
betore the student is readmitted.
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6. A student has the right to a hearing  S4.6° 254 200 100%
before a short suspension.
7. Outsiders need your permission or 64.5° 11.8 239 100%

that of your parents before they can
see your school records.

8. Teachers hitting students is illegal in  59.1 28.5° 124 100%
Wisconsin.

9. Under some circumstances, even a 11.8  65.6° 226 100%
teacher can expel a student from
school.

10. A student has aright to a lawyerif he 52.4 13.5° 341 100%
or she is about to be suspended.

11. All schools in Wisconsin must have a  32.8 19.4° 478 100%
Student Bill of Rights.

* Correct response

. N=17

Several findings revealed in table 1 are worth noting.
Teachers tend to think students have more rights than they
do. For example, they think students have a right to a lawyer
before suspension and that it is illegal to hit a student. Yet the
bias in answers is not consistently toward the exaggeration of
student rights; teachers are fairly united in the error of
thinking a suspended student cannot be readmitted unless the
parents come to school.

Table 2
Correct Responses to Statements on Law and Discipline
Number of Correct
Responses Percentage
1-2 5.7
3 17.2
4 21.8
5 25.9
6 15.5
7 : 11.5
8 or more 2.3
100 %
N =174
57




* The extent of knowledge varied scarcely at all among
teachers by sex, possession of an advanced degree, age, or
years of teaching experience. There was, however, some ten-
dency for those from higher socioeconomic backgrounds to
know more about law and discipline, and for union members
to know less. This latter finding is somewhat surprising
because unions in many systems have been intimately
involved with discipline policies, especially as they involve
using teaching personnel for hall and cafeteria duty. That
these background variables seem to be of modest utility in
understanding knowledge about the law and discipline is
perhaps not surprising. Their lack of influence on teachers’
knowledge may be another confirmation of the homogeniz-
ing aspect of recruitment and socialization into teaching
discussed so well by Dan Lortie.?

How' do teachers vary in their knowledge of law and
discipline according to their own experience with discipline?
Are tedchers who have been victims of disciplinary infrac-
tions or who have been involved with levying penalties more
knowledgeable than those who have not had such
experiences?

Analysis of data about involvement with several types
ot punishments shows that:

1. Teachers who have participated in expulsions, exemp-
tiops, intermal suspensions, and home suspensions do not
know significantly more about law and discipline than those
who have not been involved with these sanctions, but

2. Teachers who have more knowledge are slightly more
likely to be involved with punishments.

It is interesting to speculate whether this latter obser-
vation means that those who have a better grasp of the ways
in which law affects discipline realize how lightly the hand of
outside control rests and feel more free to sanction. Those
who know less may exaggerate the force of law and thus may
be less inclined to become involved with “visible” penalties.

There is no relationship between teachers’ knowledge of
law and discipline and their having been victimized by
pranks or practical jokes, vandalism to their property, verbal
abuse, physical attack, or other criminal action (theft, for
example). Teachers who have good funds of information
about limits and requirements on discipline are no more
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likely to escape awkward experiences as victims. Conversely,
being victimized more often is not associated with greater
knowledge. '

Thus, neither background characteristics nor personal
involvement with discipline does much to illuminate
channels by which teachers differentially learn about the law

-and discipline. It may be that the "clumping together” of

teachers toward the lower end of the knowledge scale renders
conceptually and methodologically useless inquiry into how
teachers obtain correct information. None of the character-
istics discussed above is more than modestly helpful in
understanding how teachers get information about law and
discipline or how it informs their behavior.

What pattern of relationship is there between teachers’
knowledge of law and discipline and their attitude toward
the role of courts in school discipline? Teachers’ attitudes
toward court decisions on school discipline are the subject of
table 3. Overall, teachers most commonly respond that court
decisions do hamper teachers and administrators in their
application of discipline. Only very modest percentages
respond that court decisions have no effect, thou§h over one-

Table 3

Teachers’ Attitudes toward Court Decisions on School Discipline

What effect have court decisions on school discipline had Percentage

on your school (check all that apply)? Checking Item
Student has been protected trom otticial's arbitrary 35.1
decision.

Teachers and administrators have been hampered in 58.4

their application ot discipline.

Admunistrators now have a tormal process tor suspend- 42.2
ing students that enables them to handle discipline
problems better

No ettect on admimstmfnrs IN SUSPENSION Cases. 3.2
Students are still subject to discretionary and even some- Q.2
what discriminatory application ot sanctions.
No ettect on teacher in suspension cases. 3.8
Not sure 27.0
N g e
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quarter are not sure. A fairly large number of teachers see
positive eftects tlowing t1om court decisions (either the first
or third item would be checked by such persons).

These ditferent responses are not systematically related to
ditterences in teachers’ information or knowledge about the
law and discipline. Teachers with higher scores on the true/
talse battery are no more positive in their assessments of -
court ettects than those with poor information. ‘Greater
knowledge ot specitics does little to lead to greater
receptivity. Although this analysis involves only 186 teach-
ers in one school system, it raises some tamiliar, disturbing
1SSUES,

Given the quite modest profile court regulation of dis-
cipline has. teachers in their largely negative reaction seem
likely to be responding to soggthing else—in fact, to a pair
ot closely related things. First, W8achers could not be unaware
that tor some types ot problems the courts’ role has been a
major one in causing schools to change; the desegregation
cases and orders are a prime example, even though they have
had no direct ettect on the teachers in our sample. Not know-
ng the specitics ot court rulings, teachers are prepared to
assume the worst.

Second. these teachers are responding as conservatively
recruited and socialized protessionals and semiprofessionals
usually do when the activities of “outsiders” threaten to
reduce system autonomy. They respond with apprehension
when the hvdra ot intervention is raised. The literature on
school  response  to community efforts for greater
decountability s tairly consistent in picturing resistance and
hostility  as the dominant reaction. These teachers are
manitesting those satne alarms, and the extent ot their tactual
knowledge does nothing to dissipate their concerns. #°

\We have. then. a series ot tindings as follows:

I Teachers have rather little tactual information about
the law and school discipline.

> Their knowledge 15 essentially unrelated to back-
pround  characteristics. to their involvement with
levving punishment. and to experiences as victims.

3 Therr dominant reaction to court intervention is ap-
prehension quaite unrelated  to  their knowledge  about
the law and dl\k'lpllm’.
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Conclusion

These findings lead back to the point of origin for this
discussion: that it does not matter what the courts say now,
as long as future decisions are within a reasonable range of
expectations. Teachers by and large have responded with
apprehension little related to real information. The gauntlet
has been thrown in their eyes, and neither Ingraham nor
Carey v. Piphus will bring it back. Teachers are not, of
course, the only response group to note. To a modest extent,
the social reform types of queries and activities so wide-
spread in the United States in the 1960s, which now seem so
dormant in many issue areas, are alive in education. Though
the Brownsville headlines are old, the kinds of probing and
challenge they represent are not dead. Perhaps the 1975 court
decisions might be more usefully seen as part of a stream of
events, not the sodrce. It is to this stream of events that
teachers are reacting.

It is not surprising, then, that teachers seem so unre-
sponsive to the finer points of law and school discipline. The
impact ot court decisions is correctly perceived by them as
part of a broad process of questioning and challenge. Issues
surrounding the law and discipline are, after all, only a small
part ot the present tension in our society about the aims and
methods of schools. I am suggesting that teachers react as
part ot a general detensive posture to those issues. There is a
sort of domino theory here. What the courts say next about
discipline will probably matter very little, especially when
we recognize how poor communication is, how imperfect
information is, and how little information informs behavior.

How usetul is the broadening of school discipline issues
into general challenges to school authority and personnel?
Are those who are responsible for the administration of
school rules any better able to deal with discipline by view-
ing it in a wider context? In most sectors of society, there is
marked utility in being able to identify and solve problems at
a disaggregated level, at the same time that links to general
issues and trends are realized. To the extent tha ers and

lems. dissociated tiom the tensions they feel conce
larger issues. there will be more implementation of standa
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tor administrative and procedural justice.

But is this progress toward justice likely to happen?
There are powerful incentives within the profession for
aoiding bureaucratlc confrontatlon and workload. Without
vigorous push by those defined as outside the school system,
teachers and administrators will most likely marginally in-
crease their store of factual information with motives of self-
detense uppermost in mind. They will execute administrative
and procedural justice with the goal of defending institutions
and not in terms ot the merits of the issues. Only occasional-
ly will the true basis on which administrative justice stand-
ards rest be remembered. .
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Serrano- and Robinson:
Studies in the Implementation
of Fiscal Equity

and Effective Education
in State Public Law Litigation

: "+ William H. Clupe III
with Robert E. Lindquist
University of Wisconsin

Introduction: A General Paradigm
of Implementation

Serruno v. Priest' and Robinson v. Cahill* are decisions

- of the Supreme Courts of California‘ and New Jersey,

respectively, .which declared unconstitutional the entire
system of tinancing public education in each state. Both cases
are based on state constitutional grounds,? particularly those
state constitutional clauses seeming to command special
treatment of education. * '

* State constitutional provisions provide a wealth of grounds
to support school tinance reform etforts. The constitutions of all
but four states contain explicit provisions that guarantee equal
protection of the laws. Only ten state constitutions fail to explicitly
provide for due process guarantees or their substantial equivalent,
Additionally, six state courts have interpreted general constitution-
al language to provide for due process.

Nor is there a paucity of state constitutional provisions
establishing substantive education entitlements. Twenty-nine state
constitutions guarantee “thorough,” “efficient,” “uniform.” or
"general” state-supported educational opportunities for all
children. Four state constitutiags contain language that could be
interpreted as a guarantee ot educational opportunity. Finally,
only eight states tail to provide for “"tax uniformity,” another
possible basis tor school tinarse reform litigation. See generally L.
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The state constitutional bases for these decisions mark a
shift in the orientation of school finance reformers. Initially,
federal equal protection theories had been the principal basis
of school finance reform suits. Both the California Supreme
Court’s original decision (on review of demurrer) in Serrano
() and the New Jersey Superior Court’s decision on the
merits in Robinson had relied heavily on federal equal
protection theory.* Soon after these decisions, however, the
“United States Supreme Court effectively closed the federal
courts to school finance reform efforts. The Court’s five-to-
four decision in Rodriguez v. San Antonio Independent
School District® held that even the gross expenditure dispar-
ities produced by the Texas schoel financing scheme did not
offend the equal protection provision of the Fourteenth
Amendment to the United States Constitution. The Court
reasoned that the scheme did not infringe on any fund-
amenta} interest under the United States Constitution or
unconstitutionally disadvantage any definable suspect class.

Since both Serrano (I) and the Robinson trial court
decision had found education to be a fundamental interest
and poor children residing in low-wealth school districts to
be a suspect class, the courts were forced to rely on state con-
stitutional provisions. Thus, Rodriguez motivated the New
Jersey Supreme Court to abandon the equal protection
theory altogether and to rely on the state education clause; it
forced California courts to “find” “an adequate and inde-

pendent” state equal protection guarantee to support Serrano
(1.

Perle, State Constitutional Provisions and Selected Legal Materials
Relating to School Finance (1973), pp. 4, 5. 9. 10, passim; W.
Newhaus, Constitutional Uniformity and Equity in State Taxation
(1959), pp. 234-48.

In Robinson. the New Jersey Supreme Court relied exclusively
on the state constitution’s substantive guarantee that “[t}he
Legislature shall provide for the maintenance and support of a
thorough and efficient system of free public schools for the
instruction ot all children. . . .” Robinson (I). 303 A.2d 290-97,
quoting. New Jersey Constitution art. VIII, § 4, 1. In Serrano,
the Calitornia Constitution’s substantive educational entitlement
served as a basis for the gourt’s finding that education is a funda-
mental interest. Serrandg (I). 487 P.2d 1258, quoting, California
Constitution art. IX. § 1.
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Serrano and Robinson Clune

- The constitutional task of the Robinson and Serrano
courts did not end with . the formulation of a theory of
recovery or the rendering of a decision. While attempting to
leave as much of the job of reconstruction as possible to the
state legislatures, these negative judgments still required
continued judicial guidance on the criteria (or standards) of a
constitutional system. Playing the managing role in statewide
education reform automatically thrust each court into the
paradigmatic role of what Piofessor Chayes (1976) has
termed public law litigation. Public law litigation has four
distinguishing characteristics:

1. Several parties with diverse interests participate in the liti-
gation. ' !
2. An orientation toward future social change rather than
compensation tor a past event characterizes the goal of
_ the litigation, ' “
3. The question of remedy raises wholly separate consider-
ations from that of the violation.
4. Judges have continuing jurisdiction over complex organi-
zations and assume a public, almost political identity .

Diverse Party Configuration

In discussing the demise of the bipolar party
configuration that characterized the traditional model of
adjudication, Chayes notes that “the pressure to expand the
circle of potential [parties] has become inexorable.”” Reflect-
ing the social policy-making role of courts in public law liti-
gation, wide-ranging interests are represented before the
court. Robinson exemplifies this departure from review of
bilateral transactions between private parties. During the
course ot the Robinson litigation, over thirty parties in
interest or amici came betore the court. These parties repre-
sented interests ranging from New Jersey governmental
otficials to taxpaver interest groups, * This general pattern

* Specitically. the tollowing parties or their representatives
appeared betore the court. the governor, the state treasurer, the
commissioner ot education. the Board of Education, the president
ot the State Senate (and the Senate), individual members ot the
Senate. the speaker ot the State General Assembly (and the
General Assembly). individual members of the General Assembly,
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was paralleled in Serrano where approximately twenty-two
attorneys appeared before the court.*

Change Orientation

A judge in public law litigation is also involved, almost
by definition, in “implementation.” The term implementa-
tion is greatly to be preferred over impact. Implementation
conveys both the active managerial role of the social change
agent* and the meanderings, reversals, and reciprocities of
causation and change in the social reform context. In
contrast, impact is a term that perhaps more accurately
describes the effects and expectations of traditional private
law litigation —one way causality.® :

Private law litigation's effects were assumed to termi-
nate within a limited period of time. Therefore, a decision’s
impact could be readily measured by Campbell and Stanley’s

and the New Jersey School Boards Association. Professional edu-
cators were actively represented by the New Jersey Education
Association. The American Civil Liberties Union of New Jersey
and the National Association for the Advancement of Colored
People jointly represented the urban poor, blacks, and the

_ “childrens’ lobby.” Civil rights, school finance reform, and urban

interests were also represented by the New Jersey Education
Reform Project of the Greater Newark Urban Coalition assisted by
the Lawyers’ Committee for Civil Rights under Law. Finally, both
high- and low-wealth cities and school districts argued their
interests before the court. One would be hard pressed to identify
an interested party omitted from this list.

* While this commentary focuses on judges as social change
agents. this role may also be assumed by legislators or administra-
tors. As change agents, legislators and administrators can exercise
functions substantially equivalent to judges in a public law litiga-
tion context: that is, initial policy formulation; policy implementa-
tion planning: policy implementation monitoring; dispute resolu-
ti®n or followup policy modification: resource mustering; and
entorcement. See generally Bardach, The Implementation Game,
(1977} (legislator as change agent); Ohlin, Coates, and Miller,
“Radical Correctional Reform: A Case Study of the Massachusetts
Youth Correctional System,” Harvard Educational Review, 44, 1
(1974), p. 76: Bakal, “Closing Massachusetts’ Institutions: A Case
Study.” in Closing Correctional Institvtions, ed. Y. Bakal (1973)
(administrator as change agent).
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quasi-experimental design.! In implementation, the “treat-
ment” (the terminology of experimental design) constantly
changes, reflecting conflicts, negotiations, and compromises
in the effort to change the behavior of complex, powerful,
and contentious social organizations. The treatment, more-
over, is adjusted according to its. effects. Although simple
measurement of dependent variables at time 1 and time 2
may be useful, genuine understanding of the process
demands an understanding of the continuous process of
those adjustments in the treatment.

Ongoing Jurisdiction over Complex Remedy

If this discussion suggests complete lack of theory and
need for unstructured anecdotal method where each imple-
mentation process is its own “story,” the point was
overdrawn. Powerful underlying generalities do.exist in the
implementation process. Forms of social change'and char-
acteristic constraints on change are recognizable, even if
results are not always very predictable. The implementation
process can be seen as involving a series of clustered
dilemmas, or trade-offs. Moreover, if the process is at one
place on the continuum in relation to one dilemma, it.is
likely to be at a similar location in relation to the others. Five
major categories of dilemmas corresponding with aspects of
the implementation process are listed in table 1.

Table 1

Implementation Dilemmas

Aspect of Implementation Implementation Continuum

1.Goal Outcome Output
2.Standards Vague ___ Clear
3. Typical Majortarian Output 'Formalization
Respuonse Substitution___________or Compromise
4. Entorceability Problem Response Contflict, Intrusion or
to Failure_____ ——Monitoring, Supervising

5.Political Arena Both Legislatures Both Legislatures
and Bureaucracies and Bureaucracies

Oppose ___ Favor

These various trade-offs are customarily viewed as
dilemmas trom the point of view of enforcement; they are
71
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choices for the one trying to implement a new policy. While
these trade-offs do present problems of enforcement or
remedy, this conceptualization can be deceptive. The critical
fact that implementation is significantly influenced by the
process and nature of the policy formation process is unartic-
ulated in the idea of an “enforceability problem.” That is,
implementation of a policy directive does not rise to the level
of an “enforcement problem” unless it involves the
effectuation of counter majoritarian values. There are no (or
different) dilemmas to face if the object of a law is to benefit
a well-represented majority (for example, veterans’ benefits,
one-acre zoning); but if a legislative or administrative
majority strongly distavors a change, the implementation
process becomes a universe of powerful constraints. Hence,
the study of implementation is a product of the modern age
of minority rights, usually enforced by the judiciary."

The first choice concerns the nature of the goal to be
chosen and how goal attainment is to be evaluated. Specif-
ically, the goal dilemma involves a continuum ranging from
output to outcome.” Outputs are things done by the state
administration: the dJelivery of more money, personnel,
services, and so forth. Qutcomes are results for the clients of
the administration: higher skill levels, better health, more
satistaction, and the like.

This distinction between outputs and outcomes is funda-
mental and ubiquitous in school finance litigatior. because
the stimulus for litigation usually is maldistribution of !

* The stage terminology used in implementation research dif-
ters trom that commonly used in the education production func-
tion research. Under the implementation terminology, an input is
an nitial impetus to policy tormation (lobbying, litigation, etc.).
The policy tormation process is the political activity that results in
a policy declaration. An outcome is the policy declaration (e.g.,
statute. court decree, regulation) or other implementation requisite
(revenue. personnel, etc.). The implementation process is the
activity necessary to convert an output into an outcome. An out-
come is the result ot the implementation process. The scope and
magnitude ot an outcome can vary. Mastery of the alphabet is an
example ot a primary outcome. Functional literacy is an example
ot a secondarv outcome. Ettective citizenship or participation in
the labor market 1s an example ot a tertiary outcome.
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Serrano and Robinson Clune

resources, but the purpose of redistribution is to produce
better education of children. The complexities presented by
the goal dilemma are aptly illustrated by the U.S. Supreme
Court’s consideration of the issue in Rodriguez. Given the
nascent state of the art on the relationship between
expenditure levels and resulting educational quality (the so-
called cost/quality debate), the Court’s uncertainty arising
from the indeterminacy of the issue permitted repeated
expressions of hostility to redistribution of educational
revenues. ' Introduction of an outcome-oriented goal may
have cost the plaintiffs a favorable decision. Conversely,
Serrano held steadfastly to a definition of equity based on
resources, which probably explains why the California
Supreme Court was willing to find a violation and was also
able to bring the legislature successively closer to compliance
(ironically, a process interrupted and probably perfected by
the exogenous thunderbolt of Proposition 13).!3

Robinson was also affected dramatically by the goal dil-
emma. Having focused consideration of the alleged violation
on equality of resources, the New Jersey Supreme Court
turned decisively to a remedy directed at ensuring that all
children were in tact educated.*

Goal clarity is correlative with the nature of the goal,
and therefore, manageability, of the standards (criteria) of
compliance. A basic canon of implementation and equity jur-
isprudence is that standards must be clear in order to be
enforceable.’* Typically, output standards can be made
clear, explicit, and quantifiable —so many dollars, so many
heaith care personnel, so many inmates per shower, and so
forth. Outcome standards are intrinsically vague. For ex-
ample, the standard “thorough and efficient education” can
mean “an education that works.” This, incidentally, was the
construction the New Jersey Supreme Court gave to the
standard. Albeit desirable, the requisites of an effective
education are not readily ascertainable. They are even more
difficult to measure. The court, in its wisdom, could offer
little guidance on how to implement its decision.

A wholly or partially resistant majoritarian process

* For support ot these and other assertions about the litiga-
tion. see the discussion ot each that tollows this general discussion.

73 o
Q g




responds differently to clear output standards than to vague
outcome standards. Compromise is one response to clear
standards, as was the case with the California and New
Jersey legislatures’ responses to the command for more fiscal
equity. Another response is goal formalization, or goal dis-
placement,'* which is the reciprocal of compromise in the
sense that there is full, nominal compliance coupled with
underlying substantive avoidance. Numerical performance
standards lend themselves to this response. For example, if
an unemployment agency is rewarded for the number em-
ployed, it may place those who are easiest to employ rather
than work on the tough cases, as it is supposed to do.!® 1f
schools are rewarded for students who score above a mini-
mum on a test, they may seek to lower the minimum until all
students can pass, teach for the test, or divert essential
resources from students who can pass the test without help.
New Jersey’'s program of statewide minimum pupil
proticiency standards (enacted to comply with Robinson)
certainly lends itselt to goal displacement, but, apart from
the New Jersey Education Association arguing the dangers of
such a development,'’ proof of goal displacement does not
appear to have surfaced.

The typical response to vague outcome goals is the sub-
stitution of output or process goals.- Even if, perhaps
especially it, we knew exactly what to do to produce a given
ettect tor clients, the response probably would have to be
cast in output terms. It may be known, for example, that
prisoners require a minimum number of square feet of living
space to have a sense ot basic tranquility and privacy. When
what to do is not known, or is known by those lacking the
power to convince enough others of the efficacy of the
remedy. * process goals become tentative and experimental.

* Given the uncertainty over what constitutes an optimal
education and over the way to ettectuate such an education, some
commentators argue that parents or the school community should
determine critical education policies. See. e.g.. R. Campbell, The
Chasm (1974) (advocating community control over the education
of minority children): . Coons and S. Sugarman, Education by
Chowte (1978) (advocating parental control over the education of
all children). The argument is not simply one of default but rather
that communuty or parental control will make education better.
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Serrano and Robinson Clune

New Jersey's plethora of compensatory and remedial pro-
grams seem to be of this kind, as are the pupil proficiency
programs that followed in the wake of (though were not
compelled by) Serrano.'* as are all but the most focused and
tailored of special education programs.**

There is, thus, a natural evolution of implementation or
enforceability problems. Vague outcome standards raise the
problem of what to do when failure occurs. If process goals
have already been substituted for the outcome goals, new
and still experimental process goals may be sought (for
example, more money for remedial education, fewer mental
patients per therapist). Substituted process goals probably
encounter more severe problems of output enforcement than
process goals conceived as good in themselves (for exampie,
fiscal equity); but all such goals raise essentially the same
problems. If the process is widely dispersed and closely held,
typically the case with large government bureaucracies, the
problem is how to monitor and supervise. Difficulties of
Congress and the Department of Health, Education, and
Welfare with Title I come to mind in this regard.? If the
process is visible, as in the case of the fiscal impact of well-
studied education finance bills in California and New Jersey,
the problems are those of power confrontations at the inter-
governmental level —how much conflict with and intrusion
into the affairs of another branch of government can be
managed and tolerated.

One recurring problem with intergovernmental conflict,
especially it protracted, is that, in the long run, majoritarian
forces operate on all branches of government (for example,
in the selection ot judges or in their fatigue and increasing
sensitivity to public criticism). The present commissioner of
public education in New Jersey, for example, who might be
expected to capitalize on the Robinson mandates for higher
quality education. is apparently restrained by the public
otticial who appoints him, the governor, who is strongly
intluenced by considerations of fiscal restraint.

The tirst tour dilemmas of implementation are, thus, not
only illustrations ot trade-oft constraints but predictors of
social change as well. The left-hand side of the dilemmas
(outcome goals. vague standards, output substitution, re-
sponse to tailure) tend to develop into the right-hand group,
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if the pressure for change is sustained. This is because, if any-
thing is to happen, someone eventually has to tel: the
government specifically what to do.

Another dilemma of implementation concerns the politi-
cal arena. Implementation in this paper-includes implemen-
tation by both legislatures and education bureaucracies (of
court decrees in Serrano and Robinson). Both legislature and  \,
bureaucracy face the same set of implementation dilemmas;
but | am persuaded by Eugene Bardach’s basic distinction
between the politics of these two forums.?* Legislative poli-
tics tends to be coalitional, the politics of interest groups, so
that the characteris.ic difficulty of enforcing a ~ounter- «
majoritarian value is compromise. The legislature is well
designed faithtully to reflect the balance of forces in the
polity and, when asked to enforce a counter-majoritarian
goal, tends to approach the goal by gradually less majori-
tarian compromises. How much of the counter-majoritarian
goal is ever achieved depends on the balance of power
between the implementer (here, judge) and the legislature,
and on the implementer’s resolve and tenaciousness.

Bureaucratic majoritarian politics is defensive rather
than coalitional. A new policy mandate is only one of many
concerns to a complex organization, and the prevailing
attitude toward the mandate is risk aversion. Commitment -
to the new mandate may threaten other policies or..the
position of the public official. For this reason, the charactei~___-
istic difticulty of enforcement is determining and increasing
the level of activity devoted to new as opposed to existing
policies. Complex organizations have a plethora of ways
both budgetary and managerial, of “doing the same old thing
under a new label,” so that goal displacement ai:d formali-
zation are frequent responses as well as various forms of
resistance and delay.* .

Y

* A exception to the general “inertia” of complex organiza-
tions can be observed in “ideologically committed” organizations,
organizations with high levels of esprit de corps. See generalty ¥l
Rodgers and R. Bullock, Coercion to Compliance (1978) on the ~
ideology of the Oftice of Civi! Rights in HEW and-the Civil Righits
Division in the Justice Department and their effect on securing
school Jdesegregation ir. the Scuth.
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- Bureaucratic politics is neyertheless majorftarian in the
sense that powerful interest groups can influence government
organizations in varioys ways. Thé nonuseof .organizational
energy is often a resp'nse to political cortrol or extrapolitical
influence’ Efforts by the New Jersey Education Asseciation
(NJEA) ¢o influenc# Robinsen implementation” by #he state
Dopartment of Education. arc-probably a good. example 22 Ag
the primary spokesman for. classroom teachers in New
Jersey, the NJEA has been an actxve‘lobbyxst before the court *°
.(as an amicus in Robinson), the lagislature, and the Depart-
ment of Education. The NJEA has also been extremely active
in disseminating ity views directly to the public and its own

*  members. As such, the NJRA was the pivotal force in formu-

/ lating Yhe substantive remedial response to the Robmscm (1)

/ dg:;ee. At, NJEA's insistencé. less ambmous “process
standards” were adopted by the New Jérsey State Boarq, of

Edycation. . .
California’s Gradual Progress
~~ . toward Fiscal Equity.

i’ublu law lltxgatlon typically falls intoa pattern of a
series of judicial decrees followed by government responses;
Serrano was ny exception. Three successive school finance
provisions were involved:

1. tha finance provisiSns in exidtence -in 1971 mmally dis-

tavored by the Calitornia Supreme Court (Serrg.ao [)?

2. thg 1972-73 legislation passed in response to Serrano [ (SB
90-and AB "1207) and struck down by the court in 1976
(Serrunc 1)

. 4 September 1977 respense to Serrano Il (AB 65)2"wh1ch
the Serrano plaintitts” attorneys wexe ‘preparing to ‘chal-
lenge {ong called it a “sham™**} before Pyeposition 13 was

acted and mooted the entire shared-cost program of the
j;?’? legislation
Because ot the revolutionary changes w.ought by Proposi-

. tion 13. AB o5 was never implemented. but estimates of its
tiscal impact are available. - _ ‘

v * The judicial standard and the constraints on and the
motives tor the legislative repponses are clear. The standard
set by the California court” was “fiscal equity.” If a shared-.
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cost system permitting local choice ot spending level were to
be retained as a feature of the system (and all three legislative .
schemes did retain it), then the state would bé required to
make every school district equally wealthy through a system .
of state taxation and aids. Thus, retention of local choice
presented the legislature with the basic alternatives that by
now have become classic in school finance litigation and
reformo. The legislature could either:

Level up. The state could treat all districts like the
wealthiest district in the sense of guaranteeing high spending
tor low local tax rates. This choice avoids the extremely un-
popular course ot decreasing spending in the Wfluent
districts, but its cost is a greatly increased state share and,
theretore. a whopping increase in state spending. Or it could:

Level down. In order to avoid a major increase in state
spending, it would be necessary to redistribute existing local
property tax revenues trom richer to poorer districts (by any
one o} a variety ot available means). This would, of course,
drastically cut spending in the richer districts or drastically
increase property taxes in those districts.

The Calitornia legislature did what legislatures seem
born to do: it compromised, repeatedly. Protection of the
position ot the wealthiér districts seemed to be unquestioned,
though the reason for this in a majoritarian process continues
to be one ot the paradoxes of the democratic system. In other
words. California chose to level up, but it could not accept
the tiscal consequences of full leveling up, so it leveled up
part ot the way. The ettort to comply was strong: truly
major increases in state spending occurred, * but compliance
was not complete

" In [968-09. the state s share of total education expenditures
amounted to about 35.5 percent. By 1972-73. slippage (caused by
constant toundation dollar amounts and contining appreciation
ot local assessed property valuation) had reduced the state’s share
ot total education expenditures to between 30 percent and 33 per-
cent. Unde¥ AB 65, the state share would have increased to 41.7
percent. Thus. out ot approximatelv $9 billion total revenues from
all sources over tive years. the state would have contributed
approximately $4 o 'bition under AB 65--it it had actually been
implemented A total ot $3.6 billion would have been devoted to
costs related to Serruno compliance (tor example, increases in the
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Principal: changes in the structure of the legislation are
listed in table 2.% .

Table 2
Structure of School Finance Legislation in California

Scrrano SB 90,
Base Year AB 1267 AB 65
1970-71 197374 1978-79

Foundation Level* $375 $765 $1,241
Flat Grant* (Basic Aid: ' $125 $]25 $120
Overrides Yes Yes Yes

o (Power

. Equalized)

Revenue Limit No . Yes Yes
Slippage No cYes T Yes
Recapture via Minimum Tax
and Guaranteed Yield ¢ No No Yes

{but minor)
‘Elementary school districts per ADA tncluding, where applicable,
$20 unitied schowl district incentive! :

The basic strategy of the legislature was to raise the
foundation level, theoretically including many more districts
and greatly increasing state aid. The level never reached the
richest district: however, even the $1,322 of AB 65 left 15
percent, or 645.000 pupils. above the equalization level.?*
Newly enacted revenue limits were even more significant. To
avoid the tiscal drain implied by the higher foundation
levels, the legislature limited the fractional increases by
which poor districts were entitled to approach the level. In

considering SB 90 AB 1267. the California Supreme Court
&

toundation level. termination of slippage. cost in implementing the
guaranteed tax base component ot the aid scheme). Another $197
million would have been incurred in implementing the “school
improvement programs. ' An additional $586 and $196 million
would have been incurred tor aid to educationally disadvantaged
and special children respectively. Adapted trom Serrano (I1). slip
op. at 5-13: Rhodes. Frentz. and Marshall, tootnote 8. at 1, 5. 8-9:
Dy McMaster and 1. Sinkin Money and Education A Gude to
Calitormiu School Finance (November 1976)
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expressly disapproved the legislature’s attempt to postpone
tull equalization for twenty years through these limits.

Both SB 90/AB 1267 and AB 65 allowed districts to

exceed the revenue limits by a local vote to “override.”
Naturally, this strongly favored more affluent districts
because a smaller rate increase produces a larger absolute
revenue yield in those districts. Finally, AB 65 introduced a-
modest approach to the leveling down strategy (redistribu-
tion of property tax revenues produced in wealthy districts —
in eftect. a step toward a statewide uniform property tax).
AB 65 imposed a minimum tax of $1.80 to support the
revenue limit. Amounts above the revenue limit yielded by
this tax in very wealthy districts were to be recaptured. AB
65 also “power equalized”* amounts over the foundation
level and all ftuture tax overrides. The minimum tax was
calculated to yield $41 million in 1981-82; the powver equali-
zation, $24 million. Even in combination, both amounts
compared modestly to the $500 million total state aid
package.
) The combination ot a higher foundation level and
stricter limits on increases in total spending produced
another classic pattern: decreases in local tax rates. In effect,
it not design, school tinance retorm became local property
tax reliet.

From table 3,°7 it can be seen that AB 65 resulted in very
little equalization. Revenue yields in poorer districts caught
up in spending with those in richer districts very little, if at
all. The major change produced by the large increase in state
aid was tax reliet: poorer districts and richer ones converged,
but a signiticant tax advantage to the richer districts
remained. '

From the outse:, plaintitts’ attorneys in Serrano used a
particular rich districts poor district comparison to illustrate
the ettects ot relying on the local property tax without com-
pensating tor variations in district wealth. Statistically, this
tvpe of comparison may be deceptive because it is between
outhers  (hscally extreme districts): however, its simplicity

© Distnict Power Egualization 1DPE) means that a given
INcreast i tax et produces the same dollars per pupil regardless
ot local wealth ot the district
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Table 3
AB 65 Impact on Selected Unified Districts
Assensed Value  Total Revenue Limi* General Purpose
Per ADA Per ADA ‘ Tax Rates
District _ PriorLaw AB 65 Change PriorLaw AB 65 Change
Baldwin Park . 9,422 1617 1787 17 4.79 3.4 -1.45
San Bernardino 15.617 1597 1745 148 452 -, 341 -1.07

ABC ‘22,15 1606 1768 162 4.24 W - .M
San Juan 29.618 1582 1767 185 434 369 - .65
San Diego , 41,997 1589 1748 159 33U 327 -0
Piedmont * 51,243 2049 2121 72 368 385 + .17
San Francisco 106,300 2023 2132 19 190 213 + .23
Emery 215136 3198 3309. 111 143, 180 + .37

* "Revenue limits* is a statutory term analogous to “budget ceilings” in New
lersey or “cost control” in other states. The actual mechanisms for controlling tl\ese
“excess” expenditures vary trom state to state.

and validity, in an absolute sense, cannot be denied. The use
of district comparisons to show the effect of successive
legislative responses is a commanding litigation tactic: it is
also Tinstructive for understanding the implementation

‘process as well. The fate of Baldwin Park and Beverly Hills

under the three legislative schemes is depicted in table 4.%

Table 4
Spending and Taxing in Two Communities
__under the Three Financing Schemes

Initial Inithal
Spending SB 90 AB 65 Tax Rate SB 90 AB 65
Baldwin Park $577 $1.617 $1.787 $5.48 $4.79 $3.34
Beverly Hills 840 2.810 2.862 2.38 225 2.61

For all the impetus toward fiscal equity from the court,
Beverly Hills increased its spending by over $2,000 per pupil
as a result of legislative responses to Serrano, while Baldwin
Park managed just $1,200. Baldwin Park did get some tax
relief. AB 65 did equalize districts serving 85 percent of the
state’s pupils. This major change from the earlier cond tion*
was enough to give some of Serrano’s plaintiffs’ attorneys
pause. about bringing another lawsuit.
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Serrano implementation was thus an example of a clear
output standard (fiscal equity) applied to a coalitional ma-
jority process (the legislature), where the degree of com-
pliance was highly visible (because of prompt, sophisticated
tiscal analysis). The legislature responded with incremental,

* successive approximations of the mandate, that is, successive

compromise. The plaintiffs were forced to react in kind; at
each additional response stage, they were forced to estimate
whether the gains now exceeded the possible risks of further
litigation. Far example, the court, impressed by AB 65 and
tired ot Serruno. might issue a less favorable ruling. Did the
anticipated benetits of additional litigation outweigh this
risk? In the end, theretore, although plaintift/implementers
may have insisted throughout on a standard of perfection, -
they. too, may have found it prudent to compromise.*

Proposition 13 brought an unexpected and somewhat
bizarre end to Serruna implementation. Proposition 13
stands as proot ot a generality to keep in mind: sometimes
inplementation is drastically affected by completely inde-
pendent and thoroughly unforeseen developments. The
proposition provided tour things:

I. No property should bear a tax of more than | percent.

2. Municepalities may impose “special taxes” by a two-thirds
vote ot the electors.

3. Assessments may not grow by more than 2 pervent
annually trom their 1975-76 levels, to which they were
rolled back. except tor property sold after 1975-76,

4. No increase in state taxes may be enacted without a two-
thirds vote ot each legislature. '

These developments had their peculiar sides. Selecnon
ot the | percent tigure. which had the effect «f lowering
statewide average local tax rates by 2 pefcent, was based on
a misunderstanding ot Serrano. Howard Jarvis, cosponsor of
roposition 13, was misintormed that Serrano had struck
down property taxation per se and that schaols would be
taken ott the tax rolls by 1981.** This would have lowered

* Ilaintitt « Attorney McDermott purports to disagree: "There
s no such thing as substantial compliance’. . . It a court judgment
says you must pay me $3,750 and you pay $2,000 that's tough.”
Rhodes, Frentz and Marshall. tectnote 8 at 19.
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property taxgs to a statewide average of 112 percent, schools
accounting: for about half of the property tax burden. Thus,
Jarvis got exactly four times the property tax reduction he
thought he was getting from Proposition 13. (To be fair, by
the same logic, a 1 percent rate may also have been the
ultimate goal)

The limitation on “special taxes” led at least one munic-
ipality, Berkeley, to beaj the deadline and authorize' a
. number ot new taxes on the-eve of Proposition 13's effective
date.* Other municipalities were not so farsighted. Also, use
of the terminology “special tax” was a drafting error. The
. existing wording permits the cagey legal suggestion that there
are forbidden taxes (for example, property taxes above 1 per-
cent), special taxes (subject to the two-thirds limit), and
other (not forbidden or limited) taxes. )

The third provision guarantees a huge assessment
increase when property is sold or improved. This “loophole”
is producing most unusual economic distortions - (for
example, should property be rented rather than sold?) and an
equal protection challenge.

The éftedts. though a bit strange, were nevertheless
dramatic. By way ot example, one house in Berkeley had its
annual property tax bill lowered from $3,800 to $800.
Despite Serrano’s principle ot fiscal eqgity, there was little
local revenue lett to equalize. Regardlgss of the amount a 1
percent local rate would produce for the support of public
education, almost no district's tax yield would come close to
producing an adequate program. Proposition 13 imposes, in
effect, a statewide local property tax of 1 percent, All
districts will require state aid. Differences in spending among
districts will now be the result of how state aid is distributed,
not the result ot variations in local wealth, which were.the
target of Serruno.

There may be irony in the tact that the conservatively
motivated Proposition 13 instantly produced a state-central-
ized system of municipal and school finance. Lol yists from
local governments were literally sleeping on park benches in
Sacramento because it is now the state legislature with its
inflation-bred surplus that will determine the destinies of
their clients. On the school side, one interesting result of this
lobbying ettort has been the “mandation” of certain pro-
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grams, like day care, by the state legislature. Some pressure

-groups for programs with a heretofore low priority locally

seem to carry much greater clout in Sacramento.

This is not to say that Serrano-type issues are gone for-,
ever from California. The interim “bail out” bill, which used -

the enormous state surplus to fill in-for missing local
revenues, allocated aid to local districts based on a percent-
age of their previous year’s budget.” As anything other than
a trans:tory device, this interim solution would be a flagrant
violation of Serruno. The local control justification for
expenditure disparities, while never very persuasive, is now
wholly untenable because of Serrano.

As a long-term solution, there is discussion of pulling -

schools off the local property tax rolls entirely, because the
school/nonschool ratio of the tax varies so much around the
state. Such a solution would leave no logical room for an
interim principle of basing new expenditures on pre-

Proposition 13 levels.

Of broader signiticance to the issue of wealth neutrality
is the possibility that school services will be “privatized.” If
French, or auto repair, is too expensive for the government
to offer, will proprietary schools meet some of the demand?
It a tirstclass education becomes a matter of purchasing
private-market supplements to a frugal public school system,
the Serrano story wiil have a tragic ending, for the discrimin-

~ation would then fall squarely on poor families rather than

on poor districts, a class diverse with respect to family
wealth.

New Jersey’s Schizophrenia:
Fiscal Equity or Basic Skills?

[t “output or outcome” is an implementation dilemma,
the wording of New Jersey's constitutional standard for

* Ch. 292, 1978 Cal. Stats. 755 (SB 154). A total of $2.2
billion was allocated to public elementary and secondary
education to compensate for local revenue losses resulting from
Proposition 13. Appropriations for the “bail out” were made from
the state’s approximately $3 billion state surplus.
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education elegantly captures it. Schools in New Jersey must
be “thorough and efficient.”* Hoist on this tantalizing
phrase, the New Jersey Supreme Court vacillated between
statewide fiscal equity and a statewide basic skills program.
The response of the New Jersey Legislature to the demand for
fisc8l equity was quite similar to California’s, even though
the standard itself was somewhat unclear ahd compromised.
The basic skills mandate has generated 'a great deal of
activity, the results of which are unknown,

In trying to have a little bit of both sides of a dilemma,
the court (consciously) left a central question open. What
happens if poor districts do not meet the basic skills
standards remains the seed of future litigation. Will the court
order the legislature to fill in the valleys of fiscal inequity to
allow poor districts to reach the high plateau of an effective
basic skills program? In a state like New Jersey** where urban

* districts are also almost all poor districts,* that is an even
more important question than it would be in most other
tes.

The tollowing discussion of Robinson implementation is
in three parts: history of the litigation, analysis of the
legislative response, and implementation of fiscal equity and
basic skills.

A Short History of Robinson

The process of litigation and iegislative response sur-
rounding Robinson is somewhat more complicated than that
surrounding Serrano since it involves three statutes, one trial
court opinion, and seven supreme court decisions. .

First Two Statutes and the Trial Court

In 1972, the superior court evaluated two school finance

* Specitically. " [tlhree tourths ot the major cities in New
Jersey are in the lowest wealth category [septile] and one of those
cities, Newark. is the largest school district in the state. The new
school tinance system did not do much to ease Newark's plight:
Educational expenditures are consistently below the state average
and the tax rate is nearly double the state average.” E. Thomas,
Newark School Finance Profile {977-78 (March 1978), p. i.

85

Q>
v

A



acts.* The initial provision was the school finance system in
effect as of 1970, which featured a $325 foundation plan and
a $100 flat grant (average'spending was $800 in 1969-70). The
second, the 1971 Bateman Act, amended the 1970 scheme by
instituting, inter alia, a $30,000 open-ended resource
equalizing grant, a $110 flat grant, and weighted funding for
pupils with special needs (for example, from AFDC families).
The Baternan Act was passed after Robinson was filed but
before the superior court rendered its decision.

Thorough and efficient (T & E”). Briefly, the court held
that the foundation level of the first bill was too low to
implement the New Jersey Constitution’s mandate of a
thorough and efficient education. If fully funded, however,
the resource equalizer of the Bateman Act would probably
reach this goal.’” Two antiequalizing features! of the
Bateman Act could not be reconciled with the thorough and
efficient clause so long as the revenues from these provisions

* When Robmson was commenced. in 1970 the State School
Aid Law ot 1954 was in torce. Ch. 85, 1954 N.J. Laws 526 (codified
at N.|. Rev. Stat. 18A: 58-1 et seq.). The 1954 finance scheme
provided tor a toundation aid scheme with a flat grant to all
districts. On October 28. 1970, the legislature enacted the State
School Incentive Equalization Aid Law (commonly known and
hereinatter reterred to as the Bateman Act). Ch. 234, 1970 N.J.
Laws 823 (cudified at N.J. Rev. Stat. 18A: 58-1 et seq.) (effective
date July 1. 1971). Like the 1954 finance scheme, the principal
components ot the Bateman Act were an equalization aid and flat
grant provision. Ch. 234, § 5, 1970 N.J. Laws 828-29 (codified at
N.I. Rev. Stat. 18A: 58-5). The equalization mechanism in the
Bateman Act. unlike the 1954 finance scheme, employed a guaran-
teed tax base rather than the prior frundation aid scheme. Since
the legislature had failed to fully fund the equalization provisions
ot the Bateman Act and had limited the extent to which districts
could depart trom their pre-Bateman position (for example, by
save harmless’ aid). it was not very clear which statutory scheme
was actually reviewed by the trial court.

t Robmson 287 A.2d 187. 221 (Law Div. 1972). The two pro-
visions are (1) the tlat grant provision (statutory term. minimum
aid) that provides state aid to all, including high-wealth, districts,
without regard to district fiscal capacity: and (2) the “save
harmless” provision that guarantees all districts at least as much
state aid as they had received under the last pre-Bateman year.
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could be fedistributed to improve existing inadequate
educational conditions in poor districts.

The equal protection clause. What was good enough for
the thorough and efficient criterion was not good enough for
New Jersey state and federal equal protection provisions.*
Equal protection required a much higher minimum support
level,** a property tax rate equal throughout the state to
support the higher level, and a provision to address the
problems of municipal overburden and regressivity of the
property tax. While unspecific about how high the minimum
support level would have to be, Judge Botter thought that
above this level local add-ons might be allowable.*®

Robinson (I) and the Bateman Act

In 1973 the New ]exséy Supreme Court in Robinson (I)+
reversed Judge Botter on his ambitious and far-reaching
equal protection hoiding (which would have apparently

* Robinson. 287 A.2d. 212-16. The trial court’s holding was
jointly based on federal equal protection guarantees under the
Fourteenth Amendment and the equal protection guarantees
implicit in Article I, paragraph 1 of the New Jersey Constitution.
Id., 287 A.2d 212, 214. 216. Article [, section 1 of the New Jersey
Constitution provides:

All persons are by nature free and in-

dependent. and have certain natural and

unalienable rights, among which are

those of enjoying and defending life and

liberty. of acquiring, possessing, and

protecting property, and cf pursuing and

cbtaining satety and happiness.
While the New Jersey Supreme Court recognizes article I, para-
graph 1, of the New Jersey Constitution as the substantial equiv-
alent of the Fourteenth Amendment to the United States Constitu-
tion, the New Jersey court has also found —where educational
objectives are left to the states —that New Jersey constitutional
protections may be more stringent than federal standards. Brooker
v. Plainfield Bd. ot Educ.. 212 A.2d 1 (1965).

The trial court also found that the Bateman Act violated the
tax uniformity provisions ot the New Jersey Constitution.
Robinson. 287 A 2d 215-216. construing New Jersey Constitution
art. VIII § 1. 1 1{a).
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required substantially full state assumption of educational
financing).*" Under a system of full state assumption, the
state legislature would have determined the level per pupil
at which public educational services will be supported. The
public education appropriation would then be allocated to
school districts according to their actual resident pupil popu-
lation. Of course, at legislative option, a full state assump-
tion system could have reflected such diverse factors as
district education price and cost differences or pupil
weightings.*?

The court’s equal protection analysis is an interesting
example of the interplay of state and federal constitutional
law. Rodriguez, ** decided the month before, cast a negative
shadow on the ideas that education was a fundamental or
more important interest than other services of state and local
governments* and that poor families, as opposed to poor

* In Rodriguez the U.S. Supreme Court found that: “Educa-
tion. ot course, is not among the rights atforded explicit protection
under our Federal Constitution. Nor do we find any basis for
saying it is implicitly so protected.” Rodriguez, 411 U.S. 35.

Apparently on this issue, Rodriguez persuaded the New Jersey
Supreme Court that. even under the New Jersey Constitution,
education could not be adequately distinguished from the host of
other services provided by state and local government. In rejecting
the “tundamentality~ ot public education for purposes of equal
protection analysis. the court concluded:

This is not to say that public

education is not vital. Of course it is.
Rather we stress how difficult it would be
to find an objective basis to say the equal
protection clause selects education and
demands inflexible statewide uniformity
in expenditure. Surely no need is more
basic than food and lodging. . . . Essential
also are police and fire protection, as to
which the sums spent per resident vary
with local decision. Nor are water and
sundry public health services, available
throughout the State on a uniform dollar
basis. Robinson (1). 303 A.2d 281.
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districts, had a special claim for relief.* (The latter tinding is
ironic in that New Jersey may be the best case in the country
 for the poor person/poor district correlation.)

* The question of whether the Texas school finance system
unconstitutionally disadvantaged any “suspect class” was also
central to the U.S. Supreme Court's consideration of Rodriguez.
Curiously, it was not sufficient for the majority that the system
discriminates because “some poorer people receive less expensive
educations than other more affluent people,” the " definition
employed by the federal district court and courts in other school
finance cases. Rodriguez, 411 U.S. 19. Mr. Justice Powell, writing
for the majority, found that such people were not absolutely
deprived of education, nor could they be characterized -as func-
tionally indigent. Id. at 22-23, 25. Nor, Justice Powell ruled, could
it find “that the poorest people —defined by reference to any level
of absolute impecunity —are concentrated in the poorest districts.”
ld. at 23. Finally, Justice Powell held that wealth discrimination
could not be defined as discrimination . . . against all those who,
irrespective of their personal incomes, happen to reside in rela-
tively poorer school districts.” /d. at 20. The Court ruled that this
view suggests that the disadvantaged class includes every child in
every district except the wealthiest. While this was precisely the
" complaint made by the plaintiffs, Justice Powell concluded without
explanation:

[t]he system of alleged discrimination and

the class it defines have none of the tradi-

tional indicia of suspectness: The class is

not saddled with such disabilities or sub-

iected to such a history of purposeful

unequal treatment, or relegated to such a

position of political powerlessness as to

* command extra-ordinary protection from

the majoritarian political process. Id. at

28.
However, the evidence tor these “conclusions” is not to be found in
the majority’s opinion. Indeed, it may be argued, these “conclu-
sions” are the very premises that the action was brought to test.

" Despite these inadequate evidentiary underpinnings, the New
Jersey Supreme Court evidently found Rodriguez persuasive on
this issue as well. The court concluded:

We hesitate to turn this case upon the
State equal protection clause. The reason
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Given the strong emphasis on federal equal protection
analysis that had marked the trial court’s opinion, the New
*Jersey Supreme Court faced a three-sided dilemma in
reaching its decision~The New Jersey court could find that
the trial court had based its eqlal protection holding on a
construction of federal constitutional standards and that
New Jersey’s own equal protection guarantees were merely
the swbstantial equivalent of the federal provision. The U.S.
Supreme Court’s decision in Rodriguez would be controlling
law; therefore, the .trial court’s equal protection analysis
could not be upheld. Conversely, the New Jersey Supreme
Court could admit the persuasiveness of Rodriguez, but find
that New lersey’s equal protection provisions imposed a
more stringent standard. The trial court’s decision could,

L3

is that the equal protection clause may be
unmanageable if it is called upon to
supply categorical answers in the vast
area of human needs, choosing those
which must be met and a single basis
upon which the State must act. The dif-
ticulties become apparent in the argument
in the case at hand.

Wealth may or may not be an invidi-
ous basis tor the imposition of a burden
or tor the enjoyment of a benefit. Wealth
1s not at all “suspect” as a basis for raising
revenues. As to the taxpayer, classifica-
tions depend upon or retlect wealth
except in the rare case ot a head tax.
Whether wealth is invidious in its impact
upon the enjoyment of rights or benefits
15 a more complex question, but again it
cannot be said to be “suspect” in all
settings. Obviously tinancial lack is a
laudable basis when a statute seeks to
ameliorate poverty. On the other hand, a
net worth or poll tax requirement tor
voting is today arbitrary. Robinson (D).
303 A 2d 283.
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analygis. The supremd\court’s third alternative was the most
far-reaching. The cour¥-could rely exclusively on the trial
court’s construction of the New Jersey Constitution’s sub-
stantive educational guarantee.** In fact, the New Jersey
Supreme Court opted. for this latter alternative. Without
emphasizing the state/federal distinction, it found no equal
protection violation, but did find that the school finance
scheme failed to provide all children with a “thorough and

efticient” public education, .

With respect to the thorough and efficient clause, how-
ever, the supreme court was stricter than Judge Botter,
holding that the Bateman Act was unconstitutional, not so
much on substantive grounds (in which case the court would
have instructed the legislature on what needed to be done.in
order to comply) as on procedural grounds that the state had
not defined standards for a thorough and efficient education.
Specifically, the court ruled:

1. The state must define what a thorough and efficient edu-
cation consists of.

2. A thorough and efficient education must be guaranteed
throughout the state.

3. Local property taxation may be retained, but, if it is, a

. local rate sufficient to produce a thorough and efficient
education must be mandated by the state.

4. The Bateman Act is the product of “provincial interests”
(apparently reterring to the coalitional legislative balanc-
ing of rich versus poor districts) and bore no relationship
to thorough andefficient education.

5. Although the shared cost system (local property tax plus
state aid) could theoretically pass muster, the court was
doubttul that the legislature could pursue thorough and
etticient education substantively and retain that system.

therefore, be upheld, §hile adhering to the equal protection

Rnbi_ris_qn (Il): The First Remedial Order

Robinsor (11)%* came down a month later. Addressing
the question of the remedial timetable left open by the first
case, Robimson (1) held that new legislation must be avail-
able tor the 1975-76 school year rather than the year
immediately tollowing (1974-75).
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Robinson (III) and (1V): Enforcement Action in the Face of
Legislative Inaction

In Robinson (I11),*¢ the court held in January 1975 that, '

because no legislation fof the 1975-76 year had been passed,
the court would hear argument on what to order with respect
to the distribution of state aids in 1976-77 (a provisional
remedy until the legislature did act). :

_"In May 1975 the court, in Robinson (IV),*" returned to

. something first ordered by Judge Botter in the trial court:

redistribution to poor districts of “save harmless” aid and the
flat grants (save harmless aid was designed to protect dis-
tricts from aid reductions from the previous year’s aid level
caused by the operation of the general aid formula). Justice
Pashman dissented on grounds that a more extensive redis-
tribution was justified.*® Two other justices thought less

-drastic action was needed.*® This order of the court, thus,
‘deftly removed those parts of the existing system that most

benefitted the wealthier districts without calling for any new
appropriations. The court also strongly implied that if a
comprehensive legislative response to its 1973 Robinson (I)
decision was not forthcoming in time for the 1977-78 school
year, a more drastig judicial remedy would be ordered.*°
The message was not lost on the legislature. Four
months after the court’s provisional remedy, Governor
Brendan Byrne signed the Public School Education Act of
1975 into law.*! Like the Bateman Act, the 1975 act retained
the shared cost (both state and local fiscal responsibility)
equalization scheme of the pre-Robinson finance system: a
modified guaranteed tax base plan.®* The actual guaranteed
tax base level, however, represented a significant increase
over the Bateman guarantee. As of 1971, the Bateman Act
provided a guaranteed tax base of $33,000 per pupil.** Under
the 1975 act the guaranteed tax base was $86,000 per pupil at
the time of the court’s consideration of facial constitution-
ality.** The 1975 guaranteed tax base increased the state’s
share to approximately 40 percent of total educational costs.
This rather significant increase was potentially offset by
another provis on of the 1975 act. Specifically, the act pro-
vided for a structural limitation on equalization efforts by

creating a ceiling on expenditure increases.** This provision -
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effectively barred lower spending districts from catching up
to the expenditure levels enjoyed by New Jersey's high
. property-wealth districts.

The 1975 act also retained two other antiequalizing
elements: a flat grant and a save harmless provision.%

Under the 1975 act, the state also assumed full funding -
of all pupil transportation costs and provided for a pupil
weighting system for funding special education throughout
the state.’” While these provisions do not, on their face,
contravene the expenditure equalization mandate of
Robinson (I), their actual impact may be antiequalizing.

Robinson (V): Facial Constitutionality of the 1975 Legisla-
tion —Triumph of the Outcome Standard

Robinson (V)% found the 1975 act constitutional on its

face. The 1975 act did not change the fiscal structure of the

" Bateman Act much at all. Like California’s AB 65, it

provided a more generous minimum support level ($86,000

compared to the previous $33,000), while preventing poor

districts from reaching the level by revenue limits. Flat grants
and modified save harmless aid were also retained.

Why was a law similar to the one originally struck down
now declared . constitutional? Because the legislature had
complied with the substantive aspect of Robinsgn (I) by
ordering that the commissioner of public education estab-
lish stapdards for a thorough and efficient education
throughout the state and take steps to see that all districts
achieved the standard. The five opinions range from chari-
table assumption, through skeptical concurrence, to out-
right dissent on the fiscal issues. The three-justice per curiam
opinion assumed that the fiscal steps necessary to achieve the
educational results would be taken later regardless of what
the act currently said about state aid.* Justice Schreiber

* In discussing the powers and limitations of the commissioner
under the 1975 act. the court’s opinion appears to afford the
commissioner the power unilaterally to initiate modifications in
the budgetary level ("compel an increase in a local budget above
that tixed by local authorities”™) as well as to effect internal
reallocations among school district budget items authorized in
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concurred, while stating a minor reservation about what
should be done if the legislature failed to fund the act.* Chief
Justice Hughes concurred (to make a five-justice majority),
but expressed the strongést possible skepticism whether the
fiscal structure of the act would prove capable of sustaining
its substantive goals.

Justice Conford, temporarily assigned to fill a vacancy,
dissented on the fiscal issues in an opinion notable for what
the per curiam opinion.was totally lacking in —a quantitative
analysis of the fiscal impact. Justice Pashman, most impa-
tient with the legislature, dissented across the board, object-
ing to evaluation of the law on its face and asking for a
plenary trial on all the issues, including the specifics of how
basic skills could be taught and how the commissioner of

section 15 of the act. Robinson (V). 355 A.2d 135-36, construing
ch. 212, § 15, 1975 N.}. Laws 879-80 (codified at N.J."Rev. Stat.
18A:7A-5). Sectipn 28 of the act also authorizes the commissioner
to review and determine the adequacy of the proposed budget sub-

mitted annually by school districts. Ch. 212, § 28, 1975 N.J. Laws

885 (coditied as N.J. Rev. Stat. 18A:7:-23).

* The tinal section of the majority’s opinion evinces a telling
comment on the Robinson implementation process:

- The Court retains jurisdiction of the
cause tor the purpose of effectuating the
tollowing directions. [f the legislature
does not . . . enact a provision for the
tunding in full of the State aid provisions
ot the 1975 Act [by April 6, 1976} the
Court will . . . order one or more of the
tollowing: A. Direct a redistribution of
such monies tor State aid to schools . . .
tor payment of current expense equali-

zation support. . . ; B. Order such
injunctive relief as may be appropriate
and necessary. . . . Robinson (V). 355
A.2d 139,

It the legislature were to tail to tully fund the act, both Justices
"ashman and Schreiber would add the additional threat of enjoin-
ing local tax collection and instituting (in the place of the existing
local levy) a unitorm statewide school tax. In effect, both justices
advocated  court-ordered tull state assumption. [d. at 143
(Schreiber. 1. concurring): [d. at 187-88 (Pashman, J., dissenting).
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education could guarantee that they would be. Since the trial
would not be held, Pashman went on to find constitutional

fault in every provision of the law that was not fiscally
neutral.

Thus, three iustiéés-—Hugh’es, Conford, and Pashman —

probably could be counted on to declare the 1975 act uncon-
stitutional for lack of fiscal neutrality; the rest of the justices
might well concur, if and when'the basic skills program is
shown not. to work. Of course, because personnel on the
court are always changing, these extrapolations are of
limited predictive value; '

Robinson (V1) and (VID:
Enforcement in the Face of No Funding

Having declared the 1975 act constitutional on its face in
January 1976, the court was forced to deal with failure by the
legislature to appropriate funds for the following school
year. Robinson (VI)* is a hallmark of judicial confrontation
with the legislative branch. The New Jersey Supreme Court
ordered that no spending for schools take place until the
legislature funded the act. Undér this pressure, a politically
controversial income tax was passed; the 1975 act was
funded; and, on July 9, 1976, in Robins;m (VII1),*° the court
dissolved its no-spending order.

Analysis of the Legislative Response .

The Public School Education Act of 1975 is a typical
product of the majoritarian process that governs the way in
which a legislature responds to the imperatives of the judicial
branch. The effects of this process on the legislation are
evident both in its attempt to achieve fiscal equity and to
institute a basic skills program without significantly altering
the existing allocation of power or privilege.

Fiscal Impact of the Act

The tiscal impact of the state aid provisions®! of the 1975
act can be illustrated from table 5, constructed from a paper
by Margaret Goertz, “Where Did the 400 Million Dollars
Go?7"%? (400 million dollars was the amount of new state aid

- provided by the act). Figures are for the 1977-78 school year
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and reflect the combined impact of the various parts of the
aid package (increased support level, revenue limits, flat
grant, compensatory education aid).

Table 5
Fiscal Impact of 1975 Act Compared to Bateman Act

LMstricts by Total State Aid School Tax Rate Current
E_q. Prop. Value p.r Pupil (Current Exp.) Expenditures
per Pupil Old New - Old New Old ~ New
Lt 30,000 061 1247 2.11 1.56 1493 1803
'30,000-49,999 555 966  2.27 1.60 1454 1795
$0,000-69,999 227 660 1.98 1.56 1530 1893
70,000-89,999 196 303 1.85 1.69 1726 2084
90,000-109,999 189 317 1.47 1.40 1707 2059
110,000-12_9, 999 204 338 1.32 1.22 1938 2333
130,000 & over 216 333 0.85 0.79 2064 2473

State Average 376 679 1.75 147 1609 1960

The pattern closely resembles the impact of California’s
AB 65. Total state aid per pupil rose about $300. No
category of districts gained less than $100 per pupil, even the
richest, evidence of the counterequalizing tendency of
legislative politics. As expected, the biggest winners (in the
range of $300-$400 increases) were the districts poorer than
the minimum support level of $86,000, especially the ones
substantially poorer. The very poorest districts gained
relatively less because they were relatively more aided under
the Bateman Act. To gain an idea of the significance of the
$86,000 equalization level in terms of pupils, we can borrow
data from Justice Conford’s dissent in Robinson (V),** con- .
tained in table 6. ‘

Table 6

Effects of Two New Jersey Finance Laws on Equalization
for the 1976-77 School Year

Bateman Act 1975 Act
Number of Districts Equalized 157 of 578 368 of 578
Percentage of Districts Equalized 27.2 63.7
Percentage of Pupils Equalized 38.5 73.5
96
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The figure comparable to 73.5 (percentage of pupils
equalized) for California’s AB 65 was, it will be recalled,
" 85 percent. _

Returning to table 5, consider what the effects of the in-
creased aid were on taxing and spending. As in California,
the new aid package did not result in poorer districts
- catching up with richer ones. The average gain in aid was
about $350 per pupil, and all districts, including the richest,
cluster around that figure. Districts in the two richest cat-
egories gained the most. What, then, happened to the small
overall state aid increase to the poorer districts? As in Cal-
ifornia, the answer seems to be tax relief.* Although, unlike
California, districts in every category experienced local tax
rate declines, the declines in the poorer districts were more
sub:tantial. :

In conclusion, the New Jersey Legislature eventually
responded to the Robinson court’s call for fiscal equity in
about the same way that California did to Serrano. Robinson
(1) did not make clear how much equality was required,
while Serrano (1) did; but the legislative responses were
similar. Based on the data presented in table 6 (73.5 percent
of New Jersey's pupils equalized vs. 85 percent of Cali-
fornia’s), it might be concluded that a slight edge in “equali-
zdtion effort” goes to California, perhaps the result of the
clearer and more stringent judicial standard.

Development of the Outcome Standard

Interpretation of what a “thorough and efficient” educa-
tion means, other than adequate resources, went through
several critical developments. The first and most important
was the decision in Robinson (I)., emphasized in Robinson
(V). that a thorough and efficient education guarantees an
education outcome. This outcome was defined as an educa-
tion that works, that is “efficient” in the sense of being
effective. The second issue was whether effectiveness

referred to minimum performance in basic skills or a variety -

of performance goals depending on the particular child and

* This event had been foreseen by the trial court. Robinson,
287 A.2d 213.
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E
situation. Close on the heels of this second issue was the
connected issue of whether mastery of basic skills should be
measured against a statewide standard of performance on a
standardized test, or some other way.

Through a merger of the Robinson mandate and the
basic skills movement in politics, an effective education in
New Jersey came to mean both a_plan in every district to
achieve educational objectives for every child and a plan to
impart mastery of basic skills to children who scored below a’
minimum on a statewide standardized test.* The New Jersey
Education Association fought very hard for a particular
process by which these plans were to be achieved. Finally
adopted, this approach called for local school districts to
develop their own plans for the accomplishment of various
educational objectives, for all sorts of children, using various
measurement devices. To the educators, this was the
professional approach; but to the legislature, pressured by an
odd coalition of conservative business interests and urban
minorities,' this was the same as no standards at all—
management by objectives without any clear or manageable
objective.

* Except for a limited modification of the 1975 act establishing
a minimum, unitorm statewide standard for basic communication
and computation skills, the 1975 act perpetuated the preexisting
division of responsibility for public education in New Jersey.
Under the 1975 act, as under the pre-Robinson authority scheme,
the state holds only titular responsibility for public education.
Local school districts continue to determine the nature, scope, and
quality ot public education. The 1975 act’s most salient change in
the operation of New Jersey’s education system was to institute a
complex system of informatipn management. See the Appendix for
a more extensive description of the structure and provisions of the
1975 act. :

t Carlson, Politics of Reform, footnote 22, at 7-10; Carlson,
tootnote 17. at 4-5, 7, 10, 11. Carlson’s interviews suggest a wide
range ot motivation tor the conservative legislator/busipess/urban
coalition to pass the statewide minimum standards amendment,

- enacted as Ch. 97, 1976 N.J. Laws 480. The imputed motivation

for conservative support was both their traditional emphasis on
mastery ot the three Rs and a somewhat less noble desire on the.
part of a tew legislators to embarrass their otherwise highly vocal
In . 98
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. Thetefore, the act and its implementing regulations also
contain provisions for state control and supervision. The
. commissioner is mandated to - administer a statewide,
objective, basic skills test.* Each school district is required to
establish a basic skills goal and- interim goals toward the
ultimate basic skills goal.** The districts must also establish
plans for achieving the goals, and the commissioner must
annually review these goals and plans. After reviewing the
progress and remedial plans, the commissioner is statutorily .
entitled to disapprove the plan and order that a new plan be
prepared, or to disapprove the new plan and, after a hearing,
order specitic changes.*® If such changes are not sufficient, in
the commissioner’s view, he may recommend that the State
Board of Education take further action.

Under section 15 of the act, the state board is
empowered to issue administrative orders to remedy educa-
tional failure in.districts identified by the commissioner.¢’ In
effect, the state board acts as an adjudicator, and the: com-
missioner acts as investigator /prosecutor. Under sections 15
and 16 of the act, the New Jersey Superior Court acts as the
instrument for appellate review and enforcement of the state
board’s administrative orders.*® At this time, the scope of
superior court review is unclear, however. va

Under the act as amended, the commissioner’s powers
are also circumscribed. The commissioner’s information-
gathering powers are lmited to dati gleaned from the state-
wide testing program and district annual reports.*® Pursuant
to rules and regulations established by the state board, the
commissioner has a mandatory duty —under section 44 'of
the act—to ascertain the thoroughness and efficiency of
operation of the state’s school districts.” Since the state
board’s authority is limited to “such powers of visitation as

3

opponents in the urban centers. Business interests seemed most
concerned with the direct economic cost of educational fajlure.
Urban advocates of minimum statewide standards were also
directly motivated by constituent interests: the economic and
social cost of the educational inadequacy of schooling in their
areas. In desperation, urbans were willing to risk the potential
stigma involved in reporting the results of statewide tests for the
potential benetits ot educational reform.
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are necessary for proper administration of the act,” the
commissioner’s powers (under section 44) appear limited to
site visits,”! -

The commissioner’s remedial powers are limited to bud-

getary changes, modifications in district inservice training

programs, and the power to mandate districts to prepare
remedial plans.”? Presumably, the commissioner can also
advise the state board on remedial provisions of a proposed
administrative order.” The act does not authorize the com-
missioner, himself, to issue affirmative prders governing any
issue of substantive educational policy. Nor does the act
authorize the commissioner or the state board to take any
school district into receivership, order the replacement of
any district employee, appoint masters, retain expert wit-
nesses. subpoena (and depose) witnesses or documents, close
inadequate educational facilities, or issue civil contempt
citations for noncompliance. Of course, these and other
equitable remedi® are available to the superior court; there-
fore, ultimate enforcement of the act may rest with the court.

The regulations go slightly further. They authorize the
commissioner to classify each district as approved, dis-
approved, or conditionally approved, based on monitoring
of progress and review of the annual plans (that is, unlike the
statute, the regulations not only authorize him to approve or
disapprove but require him to do so).”* Both the broad
educational plan and the specific basic skills plan are sup-
posed to be part of the review and classification.”s

Thus, the statutory structure created in a response to
Robinson contains “something old and something new.”
New Jersey is still wedded to a mixed system of state®nd
local control, but the locus of formal power has changed.
Given the vagaries and inconsistencies in this structure, the
ideologies and personalities of the actors may well be the
decisive factor in determining the number, nature, and scope
ot potential educational innovations.

Some Notes on Implementation

At this point, it is difficult to establish the content of the
various district plans and what their effects might be. The
National Institute of Education funded major implementa-
tion studies, and some preliminary analysis from those is
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available.™ In addition, I spoke on the phone with Paul
Tractenberg, who, as a representative for the NAACP and
the American Civil Liberties Union, may deserve mcre credit
for Robinson than any other single lawyer.”” Highlights
gleaned from these sources probably provide an adequate
basic understanding of the implementation process.

Results of the Basic Skills Test

The proper kind of test to administer and the particular
test itself have been lively issues. Under both the present and
earligr versions, it appears that the poor urban districts are in
a position of massive failure, but that some districts with
previously high reputations got a black eye as well. Results
from the April 1978 administration of the test are compiled

“.in table 7.7

L

Table 7

Percentage of Students Scoring below Statewide Minimum
‘Standard in One Selected District Compared with State Average

New Brunswick

State Average

Grade e 9 1 6 9 11
Reading 62.5 02.2 30.4 23.1 28.5 9.3
Math 84.1 81.2 57.1 33.4 25.9 18.9

Although there are perhaps insurmountable problems of
comparability, both across the different tests and across
grades within a particular test, the results for an affluent area
on the different 1976-77 test are, nevertheless, interesting and
probably somewhat representative of the range of variation
on the high side. These results are presented in table 8.7°

Table 8
Percentage of Students Scoring above Statewide Minimum
Standards in One Selected District

Glen Rock
(_%r'ade 4 o " o
Reading V8 4 88 4 Q3.2
Math We 831 91.7
101
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. Results like these give rise to a flood of questions and

) problems. One category of questions concerns what happens -

K in the case of massive failure. In a district where 84 percent
’ of the pupils fall below a minimum standard, it is absurd to
think of a basic skills program as a '‘compensatory
education” program in the sense of a ~separa;e.remedial
program. Does this mean a restructuring of the entire local
program? Or a restructuring even more narrowly toward a
particular test? What ‘will minority group representatives .
.+~ . think if public education in their districts apparently has
' lower goals than in other districts?. Another set of questions
surround the-problem of failure. Is it possible to change these
scores very much and in a way that gives soinething valuable
to the child? How much would a successful program cost,
S and is the money available? Will extremely modest progress
goals be accepted by the commissioner? Will he be sued suc-
cessfully if he accepts low goals?

Fiscal lssues

. Contrary to preexisting legal authority, the court in
Robinson (V) went out of its way to aver that the commis-
sioner had authority under the act to make budgetary
changes, though the power to order budgetary increases—
particularly it increases are to come out of-increased state aid
rather than a local property tax increase —is far from clear.*®
The issue remains, however, of what will happen if a poor-
district is shown, by the commissioner or by someone bring-
ing a lawsuit, not to be making sufficient progress.

At this point, the results have been disappointing to
advocates ot the poorer districts. Big-city mayors are appar-
ently keeping urban districts below their revenue limits; only
attluent districts are seeking waiver of the budget caps. The
commissioner has been entirely silent about any need for
new money, perhaps because his reappointment hinges on
the goodwill ot a governor who stresses budgetary restraint.
With the political process ‘generating no pressure for more
expensive programs in urban areas, pressure will come, if at
all. trom further litigation.

Basic Posture of the Commissioner
Ir holding the 1975 act constitutional on its face, the
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. court in Robinson (V) relied on the fact that the commis-
sioner of education and the state board had been given a
“vast grant of power”® to see that a thorough and efficient
education was carried out in New Jersey. The commissioner
is the initiator in the process, the one who, in Bardach's
terms, must be the implementation’ “fixer,” in order for the
process to work.*? What has his position been? Apparently,
- he has taken the extreme “hands off” position, complying
with the mandate to administer the statewide tests, but not
pushing for changes in programs. Although the regulations

did not provide for delay in the system of classifications, the

comthissioner chose to defer classification for five years. His
decision was upheld in court. Moreover, in the crucial matter
of approving or disapproving local. plans, he has apparently
taken the position that “thorough and efficient is whatever
the local district says it is” and has not disapproved any plans
(claiming that to do so now would be premature). There is
evidence that the state education department, charged with
monitoring results and keeping track- of plans, is dis-
organized arid confused, unable even to compile in one place
its own thorough and etficient policies and guidelines.*

Future Litigation

Although the commissioner has publicly claimed dra-
matic results from some ot the basic skills programs (without
divulging specitics), the most natural conclusion to draw is
that the outcome model is breaking down, particularly in the
promise of Robinson (V) that increased funding could flow
to the districts with the worst educational problems. Much
bureaucratic activity has taken place (paper plans, programes,
and so torth), without assurance that the districts are doing
much ditterently than they did before, or, if something dif-
ferent is being done, what the results are, if any. The “vast
powers” ot the commissioner and the board are dormant,
suftering from passivity and delay.

The prospect exists, therefore, of renewed litigation.
Robinson lawyers are considering at least two approaches. A
renewed etfort could be made to have the court declare
statewide fiscal neutrality as the standard, in recognition that
Robinson (V)'s optimism on this point has not been fulfilled.
Alternatively. suit on behalf of the urban districts could be
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undertaken, either directly against the state (for more re-
sources) or against the commissioner (to compel him to
discharge his duties), or against both. These alternative ap-
proaches are somewhat inconsistent, a fact contributing to
indecision and delay among the lawyers and thenr clients.

_(There has always been tension in school finance litigation

between those favoring statewide fiscal equity and those fav-
oring special help for urban districts with severe educational
problems, even if the urban districts, as entities, are not
poor.)* Also looming obscurely over the question of “when
to sue” is the somewhat credible argument by the state that
the system ought to be given time to work, if only for stra-
tegic reasons.

Conclusion:
Justiciability and Judicial Resolve

The paradigm of implementation set forth at the outset
of this paper seems supported by Serrano and Rebinson
developments. Clear output standards, like fiscal neutrality,
encounter compromise from the majoritarian process. The
entorcement problem is then one of confrontation with
another branch of government —intrusion into the legislative
function of appropriation, and the like. Crises of confronta-
tion may result, as when the New Jersey court ordered the
schools closed. Ultimately, the process of confrontation and
compromise may reach the point of “substantial compliance,”
where litigators decide that the benefits of holding back
exceed the costs of going on.

Vague outcome standards encounter the majoritarian
response of “output substitution”—going through the
motions of change (setting goals, making plans) without
changing the substance much, and without changing the
outcome. In a sense, the basic skills test score is a clear
standard. but no one knows very much about how to
achieve it. Hence, the standard for what the state is supposed
to do is vague. If the outcome-oriented plan fails to achieve
its intended results, the question will be whether to change
the outputs (more money, different programs) or abandon
the effort. I probably should not be so entirely pessimistic.
At some point, the goal might be at least partially achieved,
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and then the question would reemphasize “‘substantial com-

pliance” considerations to the outcome side —should more be

pushed for? -

The interesting aspect of these developmerits is that the
‘positive model of “implementation difficulties” has also been
suggested as a normative model of judicial intervention and
nonintervention. Ancient equity jurisprudence as well as
modern doctrines of justiciability®® suggest that a court
should stay its hand when:

1. Judicially” discoverable and manageable standards are
lacking for. determining the r.hts and duties of the
parties.

2. Judicial action, even if effective to grant relief to the com-
plainants, would intrude too deeply into the affairs of
another branch of government (a coordinate branch, like
the legislature or executive, at the same level of govern-
ment, raising the problems of “separation of powers"”) or
another level of government (as when the federal judici-
ary grants relief from the acts of state officials, raising the
problem of “federalism”).* i

3. Judicial relief cannot be effectual.

Since, on the one hand, all public law litigation involves
these problems more than traditional litigation, rigorous
application of the principles would eliminate public law liti-
gation altogether. Public law litigation is characterized by
problems ot defining standards, intergovernmental conflict,
and difficulties of enforcement.?®

On the other hand, there is a point at which difficulties
of implementation ought to discourage judicial action. Better
to be discouraged prospectively than to learn throygh failure
at great cost and embarrassment. Where to locate the proper
point for prospective doubt is a matter of practical wisdom,
but it also depends on one’s zeal for the rights of individuals
and minorities; and this, to me, is the crucial understanding.

* The Burger Court has placed an ever-increasing emphasis on
both the separation of powers and federalism doctrines. See g .
Rizzo v. Goode. 423 U.S. 364 (1976), for the Burger Court’s
position on federalism: see generally, Nagel, “Separation of
Powers and the Scope ot Federal Equitable Remedies, " 30 Stanford
Law Review. 30 (1978). p. ool.
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A burgeoning literature exists berating courts for their sup-
posedly clumsy and even oafish-attempts to produce social
change.®” The argumentation that supports such negative
verdicts ought to be closely examined; to me, much of it does
not bear even superficial examination.

It is easy to isolate difficulties of implementation and
very hard to demonstrate success. Of course, it is also easy
for rights zealots to be fatdously optimistic, especially since

" litigators.and advocates may not require success for the client

as an adequate reward for action. The general point is simply
that the importance of implementation difficulties as a reason
for withholding judicial action will vary greatly according to
how important or unimportant the relief seems. Advocates
of the rights of those on whose behalf litigation is brought
presumably should prefer the partial victory and the courag-
eous, ténacious judge to a doctrine of justiciability that
would stay the judicial hand because of possible confron-
tation and difficulties of relief.

" Where do Serrano and Robinson stand in this calculus? |
will go out on a limb to say that both lawsuits produced sub-
stantial, gratifying change toward fiscal neutrality. That a
substantial part of the relief went to taxpayers rather than
school children was disappointing, if not surprising. Whether
Robinson’s great experiment in effective education will work
no one knows. It faces virtually the maximum possible
quantity ot implementation difficulty: yet, if basic skills
levels improve even somewhat, who will say that the lawsuit
was wasted? :

o~ ,
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Appendix

To appreciate the limited change made in the authority
scheme of New Jersey public education by the Public School
Education Act of 1975, it is necessary to examine the act in
detail. The following analysis attempts to describe the
- structure of the act and its relationship to the Robinson (I)
mandate. ‘

As enacted, the 1975 act essentially codified the process
“equalization” model advanced by the New Jersey Depart-
ment of Education. The department’s model consisted of the
following six steps:®s "

1. goal development

2. assessment objectives establishment

3. needs identification

4. education program development and implementation

5. program effectiveness evaluation

6. budget review '

The model’s salient features are that it (1) delegates sub-
stantive education policy-making to local school districts,
so long as these policies are formulated through the pre-
scribed process; and (2) institutes a complex information-
reporting system. Specifically, the act encodifies the process
model according to the scheme outlined in table 9, which
begins on the next page.
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. Functional Analysis of New Jersey Education Reform

Table 9

Model dement Citation**

Level of Responaibility

Content of Provision

LEA

State

(1)Goal 7A:6(a)"
+ . Development

+ 7A:6(b)
6:8-2.1{b)
6:8-2.1{c)
_ 7A8

6:8-32

Establishment of goals
and standards

Rule-making power for
procedures on establishing
goals and standards
Designated “outcome”

goal topics itemized
Designated process goal
topics itemized

Review and update of goals

and standards at least once
every five years

Development of goals based
on education needs

A

A

(21 Assessment TAT™
Objectives
Established

Establithment of particular
goals and objectives

Development of annual plan pro-
viding for: implementation time
schedule; assessment and evalua-
tion standards for long- and
short-range objectives (in

* consultation with chief school

administrator)

{3)Needs 7A9
ldentitication

0-8-3 4b)

o 8-3 4a)

e 8-3 8ta)

14)Education 0838
Program
Development
and o 8-3 8b)
Implementation

A= Sl;te B.oard--ot Edulca.tmtr\r o

* Level ot responsibility not explicitly specified: context suggests that t

ot education is the responsible entity

O

L5

Direct comprehensive needs as-
sessment based on state goals
and standards (in cooperation
with local school districts)

at least onge every five years

District and school needs assess-
ment to determine status of long-
and short-range objectives

'Pupil needs assessment of educa-

tional objectives attainment by
teaching staff of district, specify-
ing general procedures

Entrance level and annual
pupil assessment of minimum
proficiency mastery

Curriculum development {in
consultation with teaching staft)

Establishment of preventive and
remedial programs: application
and approval criteria for state
compensatory program funding.

7B = Board of education

.
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oo

) ‘Level of Responeibllity
Mode! Element Citation Comtent of Provision LEA  State
{8)Program T 7A:0 Develop and administer uniform, R -
Effectiveness statewide system of performance *
Evaluation -~ evaluation for each school, based
on annual test for achievement in
the basic skills and otKer means
deemed necessary to:

(c)assess educational obhcuve
achievement

6:8-6.1(a) Conduct an annual uniform, -+ C
statewide evaluation to ensure

each district-is performing
according to law ¢

- 6:8-6.2(a) Classity districts and schools C
P within districts as approved,
approved with conditionl,
unapproved .
0:8-6 lie} Each district and each school C
within each district shall be
monitored by person designated
by the commissioner

pupil and 7A: 11" Annually report each district's *

district progress in compliance with
goals, standards, and objectives
of the act
0:8-3.7 Development and implementation v

ot evaluation procedures to
provide for continuous review of
pupil progress toward district and
school goals and program objec-

. tives (conducted by teaching staff

: in consultation with parents.
reported annually to district
board by chief school
administrator)

6:8-0.1(b) Report district and school pro- B
gress in achieving goals. objec-
tives. and standards (level
unspeclmd)
7A:12 Report on effectiveness of act to A
governor and legislature four
years after effective date of
enactment

state AL Bien‘mally report (beginning four G
years after effective date of en-
actment) to legislature

(;)éudgel ST A ‘—"Approv; board of education C
Review request to override budget
limitations

A'— Slale Board ot Educahon B~ Board of educalmn C= Commnssloner G = Governor

* Level of responsibility not explicitly specified: context suggests that the school district board
ot education 1s the responsible entity
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Table 9 continued

Mode! Element Citation

Level of Responaibility

Content of Provision

LEA.  State

(6)Budget 7A:28
Review

district

— . vy e o vt - e —— —— — ——— — S — v v St S

state

Determine adequacy of school .
district budgets with regard to
annual reports submitted under
§ 7A:11 '

Determine adequacy of school
district budgets with regard to
long- and short-range objectives

Submit yearly proposed budget
to county superintendent

Report pupil membership by
category to commissioner

Recommend revision of or addi-
tion to cost factors schedule to
legislature

Determine amount necessary to
implement act statewide and
amount payable to each county
and district

(7)Compliance
Enforcement

7A:14%
and
6:8-7.1a)

7A:14°%

6:8-7.11a)

6:8-7.1(b?

7A:15
and

6872
b1
b)2.
(c)

6:8.7.3(a)

Upon finding of failure to show
progress toward the goals, guide-
lines, objectives, and standards of
the act (based on evaluation
results and reports submitted
under §§ 7A:10, 11), direct
school district to prepare and
submit a remedial plan for
approval.

If the remedial plan is inadequate:
under § 7A:1S, order district to
show cause why corrective action
should not be ordered.

Applies § 7A:14 to districts
classified as approved condition-
ally or unapproved

Upon plan approval. assure im-
plementation of remedial plan in
timely and effective manner

Corrective action for district

failure to show progress;

power to:

(aJorder budgetary changes

(blorder inservice training for
teachers or other personnel

{c)recommend specific remedial
plan to the state board

(dissue administrative order
specifying remedial plan, in-
cluding budgetary changes or
other measures as appropriate

A = State Board of Education
G = Governor

L1

B = Board of education

C = Commissioner

$ = County Superintendent
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Ostensibly, the 1975 act purports to address the focus of

. the Robinson mandate —the substantive educational

problem of assuring that New Jersey's schools effectively
prepare children for adult roles in a complex society, In
effect, the court had ordered the legislature to identify and
define the education necessary for a child meaningfully to
participate economically, politically, and socially in con-
temporary American society. Under Robinson, the legisla-
ture was required to assure that every child then mastered
these requisite educational skills.

The legislature chose to effect this goal through al-
most complete abdication of policy responsibility to the
administrative expertise of the state Department of Public
Education. After echoing the. Robinson mandate that New
Jersey’s educational system prepare a child to be an effective
citizen and a competitor in the labor market, the legislature
enacted a two-tier system of delegation. Under the 1975 act, .
the State Board of Education is responsible for establishing -

* "goals and standards which shall be applicable to all schools

in the state, including uniform statewide standards of public

* proficiency in basic communications and computational

skills . . . , reasonably related to those levels of proficiency

- ultimately necessary [for] individuals to function politically,

econonically and socially in a democratic society. "’

However, the act also recognized a second, previously
existing, tier of responsibility. Autonomous local boards of
education were delegated responsibility for establishing
particular educational goals, objectives, and standards.* Of
course, these local school districts retained authority, under
the 1975 act, for actual implementation of Robinson and
day-to-day management of public education. Since the very
process of establishing localized, particular education goals
defeats statewide uniformity, it is difficult to understand
how, on its face, the 1975 dct as amended can comply with
the Robinson mandate.
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Footnotes

.- Memorandum Opinion re Intended Decision; Judgment, Find-

ings or Fact and Conclusions or Law, No. 938.254 (Super. Ct.
Cal. Apr. 10, 1974), summarized in [1972-1974 Transfer
Binder] Pov. L. Rep. (CCH) { 18,835 [hereinafter cited as
Serrano (1), slip op., Judgment, respectively), affd 18 Cal. 3d
728, 557 P.2d 929, 135 Cal. Rptr. 345 (1977), |hereinafter cited
as Serrano (1)), cert. denied sub nom. Serrano v. Clowes, 432
U.S. 907 (1977).

Previously the California Supreme Court, in § Cal. 3d 584,
487 P.2d 1241, 96 Cal. Rptr. 601 (1971) [hereinafter cited as
Serrano (1)}, had reversed the appellate decision affirming trial
court demurrer, 10 Cal. App. 3d 1110, 475 P.2d 441, 89 Cal.
Rptr. 345 (1970), and remanded the case for trial on the merits.

. 118 N.J. Super. 223, 289 'A.2d 569 (1972), supplemental op.,

119 N.J. Super. 40, 289 A.2d 569 (Law Div. 1972), aff'd on
state canstitutional grounds, 62 N.J. 473, 303 A.2d 273 (1973)
[hereinafter cited as Robinson ()], cert. denied sub nom.
Dickey v. Robinson, 114 U.S. 976 (1973).

. In Serrano (I1), the California Supreme Court found that the

state’s financing scheme violated the equal protection provi-
sions of the California Constitution, art. 1, § 1 and art. IV, § 7,
respectively. In contrast, the New Jersey Supreme Court based
its Robinson decision on the education clause of the New
Jersey Constitution, art. VIII, § 4.

. See Serrano (II), 487 P.2d 1249-63; Robinson (I), 287 A.2d

213-16.

. 411 U.S. 1 (1973).
. Chayes, ‘The Role of the Judge in Public Law Litigation,”

Harvard Law Review, 89 (1976), p. 1281.

. lbid., p. 1291. '
. 5. Rhodes. A. Frentz, and R. Marshall, Jr., AB 65: California’s

Reply to Serrano (March 1978), p. 1.

. Stephen Wasby's work is typical of the level of sophistication,

orientation, and methodology of “impact” research. See-S.
Wasby, The Impact of the United States Supreme Court
(1970). See also T. Becker and M. Feeley, eds., The Impact of
Supreme Court Decisions, (2d ed. 1973); K. Dolbeare and P.
Hammond, The School Prayer Decisions (1971); Milner,
“"Comparative Analysis of Patterns of Compliance with
Supreme Court Decisions: Miranda and the Police in Four
Communities,” Law and Society Review. 5 (1970), p. 119,
reprinted in Compliance and the Law, eds. S. Krislov, et al.
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12.

13.
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(1966), |hereinafter citéd as Compliance and the Law], p. 297.

. D. Campbell and ]. Stanley, Experimental and Quasi-Experi-

mental Designs for ‘Research (1963). reprinted from [First]

- Handbook of Research on Teaching (1963); see also Campbell,

“Legal Reforms as Experiments,” Journal of Legal Education,
23 (1970), p. 217; Campbell and Ross, “The Connecticut
Crackdown on Speeding: Time Series Data in Quasi-Experi-
mental Analysis,” Law and Society’ Review, 3 (1968), p. 33;
Ross, Campbell, and Glass, “Determining the Social Effects of
a Legislative Reform: The British ‘Breathalyzer’: Crackdown of
1967,” American Behavioral Scientist, 13, 4 (1970), p. 493.

The methodological failings of, “impact’’ re-
search —particularly studies employing the “one shot case
study,” “one-group pretest-posttest,” or ‘‘static group
comparison” designs —have been thoroughly established. See
Lampert, “Strategies of Research Design in the Legal Impact
Study: The Control of Plausible Rival Hypotheses,” Law and
Society Review, 1(1966), p. 111, reprinted in Compliance and
the Law, p. 67; Levine, “Methodological Concerns in Studying
Supreme Court Efficacy,” Law and Society Review, 4 (1970),
p. 583, reprinted in Compliance and the Law, p. 99; Shapiro,
“The Impact of the Supreme Court,” Journal of Legal
Education, 23 (1971), p. 77. Campbell and Stanley, supra, also
criticize these widely used designs.

See. e.g.. Note, “Implementation Problems in Institutional Re-
form Litigation,” Harvard Law Review, 91 (1978) [hereinafter
cited as “Implementation Problems”) p. 428; Bardach; Ohlin,
Coates, and Miller; and Bakal, in note at bottom of page 70.

Rodriguez v. San Antonio Indep. School Dist., 411 U.S. 24
n.56, 42-43 & n.86, 46-47 n. 101. See Clune, “Wealth Discrim-
ination in School Finance,” Northwestern University Law
Review. 68 (1973), pp. 651, 658-61, for an expanded discussion
of this issue. See also Coons, “Recent Trends in Science
Fiction: Serrano among the People of Number,” Journal of
Law and Education, 6 (1977), p. 23, reprinted in Education,
Social Science and the Judicial Process, eds. R. Rist and R.
Anson (1977): McDermott and Klein, “The Cost Quality
Debate in School Finance Litigation: Do Dollars Make a
Difference?,” Law and Contemporary Problems, 38 (1974),
p. 415. .

California, Constitution. art. 13a. Article 13a provides in
relevant part:
§1. Ad Valorem tax on real property; maxi-
mum amount. Section 1. (a) The maxi-
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14.

15.

mum amount of any ad valorem tax on
real property shall not exceed one nt
(1%) of the full cash value of such prop-
erty: . . . (b) The limitation provided for
in subdivision (a) shall not apply to ad
valorem taxes or special assessments to
pay the interest and redemption charges,
on any indebtedness a proved by the
voters prior to the time this section
becorges effective. '
§3. CharlK in state taxes; enactments to in-

crease revenues; imposition. Sec. 3. From

and after the effective date of this article,

any changes in State taxes enacted for the

purpose of increasing revenues collected

pursuant thereto whether by increased

“rates or changes in methods of compu-

tation must be imposed by an Act passed

by not less than two-thirds of all mem-

bers elected to each of the two houses of

the Legislature, except that no new ad

valorem taxes on real property, or sales

or transaction taxes on the sales of real

property may be imposed.

§4. Special taxes; imposition. Sec. 4. Cities,

counties and special districts, by a two-

thirds vote of the qualified electors of

such district, may impose special taxes on

such district, except ad valorem taxes on

real property or a transaction tax or sales

tax on the sale of real property within

such City, County or special district.
See. e.g., Lottman, “Enforcement of Judicial Decrees: Now
Comes the Hard Part,” Mental Disabilities Law Reporter, 1
(1976), pp. 69. 74; “Implementation Problems,” supra note 11
at 455. See also S. Wasby, The Impact of the United States
Supreme Court (1970), pp. 84-85, 248-231.
See generally C. Perrow, Complex Organizations (1972), pp.
194-98, and the authorities cited therein. See also Mohr, ‘“The
Concept of Organizational Goals,” American Political Science
Review, 67 (1973), p. 470, for a survey of the literature on the
concept and utility of organizational goals.

16. P. Blau, The Dynamics of Bureaucracy (1957).

17.

K. Carlson, Statewide Minimum Pupil Proficiency Stanhrds
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18.

19.

20.

- 21,
22.

23.
24.
25.
26.

27.
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in New Jersey: Interviews with Leading Figures (April 1978), p.

S$-8.

Ch. 895, §§ 43, 43.5, 46, 1977 Cal. Stats. 2626-2637 (codified

at Cal. Educ. Code § § 51215-51217, 51225, 52000-52001,

52010-52049.5) (mandating proficiency-based progress and

graduation standards; creating a voluntary “school improve-

ment” program to assess student needs, specify improvement -

objectives, and plan appropriate remedial measures to ensure

achievement of the identified objectives).

Kirp. Buss, and Kuriloff, “Legal Reform of Special Education:
Empirical Studies and Procedural Proposals,” California Law
Review, 62 (1974), pPp. 44-45, 52-53.

See 'e.g.. S. Bailey and E. Mosher, ESEA: The Office of Educa-
tion Administers a Law (1968); P. Briggs, A Perspective on
Change: The Administration of Title I of the Elementary and
Secondary Education Act (October 1973); Gaftney, Thomas,
and Silverstein, An Analysis of the Legal Framework for State
Administration of Title | of the Elementary and Secondary
Education Act of 1965 (September 1977); National Institute of
Education (DHEW), Administration of Compensatory Educa-
tion (September 1977). :

E. Bardach, The Implementation Game (1977), p. 42.
Carlson, supra note 17, at 9-10, 11, 23; K. Carlson, The
Politics  of School Reform: A Case Study of Minimum
Standards in New Jersey. (November 1977) [hereinafter cited
as Carlson, Politics of Reform), pp. 10-12, 14. See e.2.. NJEA,
“T & E Training Kit,” (NJEA Summer Leadership Workshop,
August 1977); NJEA, “Commentary on T & E: A Primer for
School Improvement in New Jersey” (rev. ed. 1977).

Serrano (1). 5 Cal. 3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601
(1971).

Serrano (I1). 18 Cal. 3d 728. 557 P.2d 929, 135 Cal. Rptr. 345
(1977).

Ch. 894. 1977 Cal. Stats. 2602.
Attributed to Attorney John McDermott, Kloss, The Sword

and the Meat-ax: Serrano. Proposition 13. and the Shaping of
School Finance in California (October 1978), p. 17.

Adapted from Rhodes, Frentz, and Marshall, supra note 8,
and Serrano (1) and (1I). 5 Cal. 3d 584, 487 P.2d 1241, 96 Cal.
Rptr. 601, 18 Cal. 3d 728. 557 P.2d 929, 135 Cal. Rptr. 345.

. Rhodes, Frentz, and Marshall, supra note 8, at 20.
. Id. at 13 table 2.
. Id. at 19 table 5.
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" 31, Id. at 19-21. .
32. See note 13 supra. .
33. John Coons, Professor of Law, University of California, inter-
view, Boalt Hall, Berkeley, August, 1978.
34. See note 33 supra.. ¢
35. New Jersey Constitution, art. VIII, § IV, {1 provides:
‘The Legislature shall provide for the
maintenance and support of a thorough
and efficient system of free public schools
for the instruction of all the children in
this State between the ages of five and
. eighteen years.
36. Ser generally, L. Rubin, An Evaluation of the Fiscal Impact of
- New Jersey’s Public School Education Act of 1975 on the
' State’s Low Wealth and Urban Districts (June 1978), pp. 29-37.
37. Robinson, 287 A.2d 187, 221 (Law Div. 1972).
38. Robinson, 287 A.2d 213, 216 n.21, 217.
' 39. Robinson, 287 A.2d 216 n.21. ' : .
40. Robinson (I), 303 A.2d 273 €1973). o
41. On the question of full state assumption, see Robinson, 287
A.2d 214, citing, A. Wise, Rich Schools, Poor Schools (1968);
J. Coons, W. Clune, and S. Sugarman, Private Wealth and
" Public Education (1970), for the conclusion that then current
school finance systems—with the exception of the Hawaiian
full state assumption system —deny equal protection.
42. See. e.g.. Silard and Goldstein, “Toward Abolition of Local
Funding in Public Education,”. Jourral of Law and Education,
~3(1974), p. 307. ‘ Qe
43:411US. 1(1973). - .
44. Artrle VIIE, § 1V, 11. s
45. 306 A.2d 05 (1975). :
" 46. 335 A.2d 6 (1975). : ,
47. 351 A.2d 713 (1975). (339 A.2d.193 was republished in-351
A.2d 713 to correct a typographical error). :
48 3351 ‘A.2d 177-89 (Pashman, ]., concurring in part only and
dissenting). '

49. 351 A.2d 735 (Mauntain; Clifford, . ]., dissenting) (arguing
tor absolute deference to the legislature and avoidance of the
complex “business of financing public education”). o

SO. Id at 146-48, 351 A.2d 719-20.
51. Ch. 212. 1975 N.J. Laws 871 (¢odified at N.J. Rev. Stat. 18A:
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52.
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‘ . . .

7A-1 et seq.). See R. Lehne, The Quest for Justice (1977), for
an extended discussion of the politic machinations preceding
passage of the act based on elite interviews. - -

Ch. 212, § 18, 1975 N.J. Laws.880 (codified at N.J. Rev. Stat.
18A: 7A-18).

. Robinson (V), 355 A.2d 145.
. Id. at 149, .
. Ch. 212, § 25, 1975 N.J. Laws 883-84 (codified at N.J. Rev.

Stat. 18A: 7A-25).

. Ch. 212, § 18, 1975 N.]. Laws 881 (codified at N.J. Rev. Stat.

18A: 7A-18c.) and Ch. 212, § § 55, 56, 1975 N.J. Laws 895
(uncodified), respectively. .

. Ch. 212, § § 33, 34, 35, 1975 N J. Laws 887-88 (codified at N.].
_ Rev. Stat. 18A:23-3, 3915, 46-23, 58-7) and Ch. 212, § 20,

1975 N.J. Laws 881-83 (codified at N.J. Rev. Stat. 18A:7A-20),
respectively.

. 355 A.2d 129 (1976).
. 358 A.2d 457 (1976).

360 A.2d 400 (1976).

. Ch. 212, § 18, 1975 N.J. Laws 880 (codified at N.J. Rev. Stat.

18A:7A-18).

. M. Goertz; "Where Did the 400 Million Dollars Go?: The

Impact of the New Jersey Public School Education Act of
1975” (Washington, D.C.: National Institute of Education,

- March 1978), p. 13, table 1, p. 29, table 8.

S &

69.

. 355 A.2d 148 (Conford, P.U.A.D., temporarily assigned, con-

curring and dissenting).

N.J. Rev. Stat. 18A:7A-10 as amended: N.J. Ad. Code 6:8-3.4,
3.8(e).

N.J. Rev. Stat. 18A:7A-7 as amended; N.J. Ad. Code 6:8-3.1,
3.3.

N.J. Rev. Stat. 18A:7A-14 as amended.
Ch. 212, § 15, 1975 N.J. Laws 879-80 (codified at N.J. Rev.

.Stat. 18A:7A-15).
. Ch..212, § § 15, 16. 1975 N.J. Laws 879-80 (codified at N.J.

Rev. Stat. 18A:7A-15. 16).

Ch. 212, § § 10, 11. 1975 N.]. Laws 878, as provided in ch.
212, § 14, 1975 N.J. Laws 879.

70. Ch. 212. § 44, 1975 N.J. Laws 892 (codified as N.J. Rev. Stat.

18A:4-24).

. Ch. 212, § 47, 1975 N.J. Laws 898 (codified at N.J. Rev. Stat.
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72.

73.
74.

75.
76.

77.

78.
79.

85.

86.
87.

88
89

-

18A:7A-30). - o
N.J. Rev. Stat. 18A:7A-14, 15, as amended; N.J. ‘Ad. Code

6:8-7.1.

N.]J. Ad. Code 6:8-7.1 (c). _
Compare ch. 212, § § 14, 15, 1975 N.]. Laws 879-80 (codified
at N.J. Rev. Stat. 18A:7A-14, 15) (which authorizes the Com-
missioner to make a finding on district “progress towards the
[Act’s] goals, guidelines, objectives and standards. . . .") with
N.J. Ad. Code 6:8:6.2 (which mandates the commissioner to
classify each school district and each school within a district as
either approved, approved with conditions, or unapproved).
See note 74, supra.

Kenneth Carlson, An Analysis of Minimum Pupil Proficiency
Standards in New Jersey, NIE Grant C-76-0105. See also
Research For Better Schools, New Jersey Pilot Study of “T&E"
Expectations and Implementations in Selected School Districts,
NIE Contract C400-76-0043. )

Paul Tractenberg, Professor of Law, Rutgers University Law
School, interview, March 6, 1979.

Id.

N.]. Department of Education, “Minimum Basic Skills

Program, 1976-77,” (unpublished computer printout on file
with the author).

. See notes 67-74 and accompanying text, supra.
81.
82.
83.
. Compare Plaintiffs’ Verified Complaint, Bd. of Educ., Levit-

355 A-.2d 135.
Bardach, supra note 21, at 268-83.
See note 74, supra.

town v. Nyquist, 94 Misc. 2d 466, 408 N.Y.S.2d 606 (1978),
with Plaintiffs-Intervenors’ Verified Complaint for Declar-
atory and Other Relief, Bd. of Educ., Levittown v. Nyquist, 94
Misc. 2d 466, 408 N.Y.S.2d 606 (1978).

Tractenberg, “The Justiciability of Challenges to School Fin-
ance Laws: An Exercise in Judicial Power or Futility?” (forth-
coming article).

See generally, “Implementation Problems,” supra note 11.
One of the most consistently one-sided contributions to this
literature — The Courts and Social Policy (1977) by Donald
Horowitz —received the 1978 “Brownlow Award” from the
National Academy of Public Administration.

Carlson. Politics of Reform. supra note 22, at 5-6.

In this chart, 7A citations refer to title 18A, chapter 7A of the
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New Jerssy Revised Statutes; 6:8 citations refer to title 6,
chapter 8 of the New Jersey Administrative Code.

In 1976, the 1975 act was amended to provide for minimum,
uniform statewide basic skills standards in reading and math-
ematics. Ch. 97, 1976 N.J. Laws 480. [Hereinafter referred to
as the 1976 amendment]. Since the commissioner —at the state
level —established minimum acceptable proficiency levels in
reading and mathematics on the statewide assessment instru-
ment, this provision constitutes a departure from the-process/
delegation model.
The 1976 amendment to § 18A:7A-6 provided for:

.+ . uniform Statewide standards of pupil

proficiency in basic communications and

computational skills at appropriate points

in the educational careers of the pupils in

the State, which proficiency standards

shall be reasonably related to those levels

of proficiency ultimately necessary as

part of the preparation of individuals to

function politically, economically and.

socially in a democratic society. . . .
The 1976 amendment to § 18A:7A-7 added the following
provision:

In each district in which there are pupils

whose proficiency in basic communica-

tions and computational skills is below

the Statewide standard, the local board

annually shall establish an interim goal

designed to assure reasonable progress

toward the goal of achievement by each

-such pupil of at least the Statewide stand-

ard of proficiency. Each such district as

part of its annual educational plan, shall

develop a basic skills improvement plan

for progress toward such interim goal.

Any such improvement plan shall be

approved by the commissioner, and may

include (a) curricular changes; (b) in-

service training programs for teachers; (c)

diagnostic, remedial, or skill-mainten-

ance programs for pupils; (d) consulta-

tions with parents or guardians; (e) any

other measure designed to promote pro-

gress toward such interim goal. Each year

each district shall evaluate pupil profi-
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92.

93.

94.
95.
96.

ciency in basic communications and com-

putational skills, and determines its

relation to, and progress toward State-

wide and any interim goals concerning

pupil proficiency in such skills. Such

evaluation may be based in part on

annual testing and in part on such other

means as the board deems proper to

determine pupil status and needs, ensure

pupil progress, and assess the degree to

which the goals have been achieved.
The 1976 amendment to § 18A:7A-11 added “the results of the
district evaluation of pupil proficiency in basic communication
and computational skills” to the data required in the district’s
annual report. The amendment also provided:

In addition to such annual report the

commissioner shall, 4 years from the ef-

fective date of this amendatory act,

report to the Governor and the Joint

Committee on the Public Schools assess-

ing the effectiveness of this amendatory

act in improving the proficiency of the

pupils of this State in basic communica-

tions and computational skills. Within 6

months of receiving such report the Joint

Committee on the Public Schools shall

recommend to the Legislature any neces-

sary or desirable changes or modifica-

tions in this amendatory act.
The 1976 amendment to the § 18A:7A-14 provided for the
additional requirement that districts must show sufficient
progress toward “the State goal and any interim local goal
concerning pupil proficiency in basic communications and
computational skills, established pursuant to this act, . . .”
Id.

N.J. Rev. Stat. 18A:7A-6.
Id.. 18A:7A-7.
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